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[. Introduction — ‘New’ Courts, Old Problems

Given the EEA Agreement’s near impossible goabaéreding the internal market to the EF-
TA States without the latter having to relinquigigislative, administrative or judicial sover-
eignty to the EU, the assessment almost 20 yetasitf entry into force in 1994 can only be
that the Agreement has worked, and continues té&weell.> A significant part of the credit
for this accomplishment is due to the many coulttieclvare entrusted with the interpretation
and application of EEA law — the EFTA Court, theu@oof Justice of the EU (ECJ) and the
national courts of the 30 EEA States. In geneha& Marious courts have all, albeit arguably to
a greater or lesser extent, contributed towardsrélaéisation of a homogeneous European
Economic Area with equal conditions of competitenmd respect of the same rules (Article 1
EEA)? It may therefore seem unfair to devote this papehe troubled relationship between
the Supreme Court of Norway and the EFTA Courtwllsemerge from the following dis-
cussion, the difficulties in the relationship beémnethe judges in Oslo and Luxembourg are
primarily of an institutional character and thusitfinately, of limited practical interest for the
judicial protection of EEA based rights and obligas. Still, the relationship between the
EFTA Court and the highest court of the largesthaf remaining EEA/EFTA States merits

attention in its own right. This is particularly because both courts in recent years have seen

! See e.g. the recent assessment of the EEA Cduari€lbnclusions of the 38th meeting of the EEA Cailin
Brussels, 26 November 2012 (EEE 1610/12); of the@uncil in ‘Council conclusions on EU relationsthwi
EFTA countries’, Brussels, 12 December 2012 as aglihat of the Norwegian Government in its 2012t&/h
Paper on the EEA Agreement and Norway’s other agee¢s with the EU (Meld. St. 5 (2012-2013)). See fu
ther the similar conclusions in the final reporttioé independent Norwegian EEA Review Committéeside
and Outside—Norway’s Agreements with the Europeaiort), Official Norwegian Reports 2012: 2. But note
also the somewhat more critical assessment of th€&mmission in its Staff Working Document ‘A rewief
the functioning of the European Economic Area’, &eis, 7 December 2012 (SWD(2012) 425 final).

2 See, in general, the contributions in EFTA Co#ad.f, Judicial Protection in the European Economic Area
Stuttgart 2012.



significant changes in their compositions and, ébhéier, handed down important decisions
which shed new light upon their understanding oAB&w in general, and their mutual rela-

tionship in particular. As far as the Supreme Cof@iftlorway is concerned, an unprecedented
generation change has taken place over the lagleotf years. Out of the 20 Justices of the
Court, twelve have been appointed in the last se&xry (of which nine were appointed in the
last four years). As far as the EFTA Court is coned, two of its three members were ap-
pointed as recently as in 2011. Thus, in a sensar@y speak of two ‘new’ courts faced with

‘old’ problems concerning their mutual relationship

The current contribution is limited to some thowgbhh developments in the case-law of the
Supreme Court of Norway and the EFTA Court in th&t lcouple of years. It builds on my
earlier research into the relationship betweerEi@é, the EFTA Court and Norwegian courts,
to which reference is made for an overview of thenplex judicial architecture of the EEA

and an analysis of earlier case-law from the saidts®

ll. Recent Developments on the Interpretation and U  se of
Article 34 of the Surveillance and Court Agreement

To some extent, the difficulties in the relatioqgshetween the Supreme Court of Norway and
the EFTA Court may all be linked to Article 34 dfet Surveillance and Court Agreement
(SCA), which vests the EFTA Court with jurisdictiom answer questions from the national
courts of the EFTA States concerning the interpiceiaof the EEA Agreement. As is well
known to EEA lawyers, Article 34 SCA differs frons imodel in Article 267 in the Treaty on
the Functioning of the European Union (TFEU) in twiportant ways: Unlike the situation in
the EU, where Article 267 TFEU obliges national itewf last instance to refer unresolved
guestions of EU law (and thus EEA law) to the E&xicle 34 SCA as such imposes no cor-
responding obligation on the national courts of BkTI'A States to turn to the EFTA Court.
And secondly, the answers received from the EFTArCare formally only advisory opin-
ions on the interpretation of the EEA Agreement, miading judgments. This section will

% See, in English, ‘The EFTA Court Fifteen Years (2010) 59International and Comparative Law Quarterly
731-760; ‘One Market, Two Courts: Legal Pluralissn Momogeneity in the European Economic Aréesrdic
Journal of International Law9 (2010) pp. 481-499 and ‘The Two EEA Courts Naawegian Perspective’, in:
EFTA Court (Ed.)Judicial Protection in the European Economic Ar8tuttgart 2012, pp. 187-210.
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deal with recent developments concerning possitsigdtions of the freedom of the national
courts of the EFTA States to decide on whether a&ara reference to the EFTA Court. Re-
cent developments concerning the authority of thi@ions of the EFTA Court will be dealt

with in section Il below.

Despite the clear wording of Article 34 SCA soméhaus argue that an obligation to refer
unresolved questions of EEA law to the EFTA Couayrbe deduced from other sources of
EEA law — first and foremost the general duty ofdlocooperation under Article 3 EEA and
reasons of reciprocity with regard to judicial gaion of rights in the EU and in the EFTA-
pillar of the EEA? Support for such a conclusion may perhaps alstebeced from the new-
found EEA law ‘principle of procedural homogenejtwhose applicability — at least in the
opinion of the EFTA Court — ‘cannot be restrictedthe interpretation of provisions whose
wording is identical in substance to parallel psivis of EU law® According to some, an
obligation to turn to the EFTA Court may further éeduced from the principle of access to
justice enshrined in Article 6 § 1 of the Europ&2onvention on Human Rights (ECHR).
Still, a clear majority of EEA commentators aretloé opinion that even though the national
courts of the EFTA Statesught torefer more cases to the EFTA Court, they are egdally
obligedto do sod’

* See, in particular, the EFTA Court’s former registSkali Magnusson in his article ‘On the Authgritf Advi-
sory Opinions’,Europaréattslig TidsskriftLl3 (2010) pp. 528-551 and the EFTA Court’s curpamsident Carl
Baudenbacher in his contribution ‘Some ThoughtshenEFTA Court’s Phases of Life’, in: EFTA Courtd(lg
Judicial Protection in the European Economic Ar8tuttgart 2012, pp. 2-28, at p. 14 f.

® See Order of the President of 23 April 2012 granthe Commission leave to intervene in Case ENIBATA
Surveillance Authority v Iceland (‘Icesavefjaragraph 32; later confirmed by the full CoarOase E-14/1DB
Schenker v EFTA Surveillance Autharjtydgment of 21 December 2012 (not yet reportedjagraph 78.

® See John Temple Lang, ‘The Duty of National Cotmt®rovide Justice in the EEA’, in: EFTA Court (gd
Judicial Protection in the European Economic Ar8tuttgart 2012, pp. 100-135.

" See e.g. Morten Broberg and Niels Fengeeliminary References to the European Court otidasOxford
2010 p. 17; Henrik Bull, Kommentarer til ODA artié&k34, in: Norsk lovkommentaP012 note 269; Anders
Bghn, Kommentarer til domstolloven § 51a, Norsk lovkommenta2012 note 153; Halvard Haukeland Fred-
riksen and Gjermund MathiseB@S-retf Bergen 2012 p. 175; M. Elvira Méndez-PineB&@ and EEA Law
Groningen 2009 p. 40; Tore Schei, Arnfinn Bardd€eag Bugge Nordén, Christian Reusch and Torill Me @i
Tvisteloven — Kommentarutgav@slo 2007 p. 514; Fredrik Sejersted, Finn Arnes§da;Andreas Rognstad and
Olav Kolstad E@S-rett 3 Ed., Oslo 2011 p. 170; Jens E.A. SkoghmstelgsningOslo 2010 p. 133 and R6-
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As far as the Supreme Court of Norway is conceritduaas hitherto been of the firm belief
that it is completely free to decide whether unkesb questions of EEA law are to be re-
ferred to the EFTA Court or ndtRecent examples confirming this include the follayvcas-
es (from 2011 and 2012 only, predating the EFTAr€C®@advisory opinion of 28 September
2012 inlrish Bank which will be discussed below):
- Rt. 2011 p. 1 (Directive 2001/97/EC on money lauimgp
- Rt. 2011 p. 910ine(competition law)
- Rt. 2011 p. 175%ate Gourme(Directive 2001/23/EC on transfer of undertakings)
- Rt. 2012 p. 35% 0gnvik(arguably raising questions concerning DirectivélS8C on
unfair terms in consumer contracts)
- Rt. 2012 p. 629, Rt. 2012 p. 686 and Rt. 2012 fA. (céminal cases concerning Di-
rective 2003/6/EC on insider dealing and marketimaation)
- Rt. 2012 p. 98Fonga Servicedirective 2001/23/EC on transfer of undertakings)
- Rt. 2012 p. 138Gtatoil (Article 31 EEA on freedom of establishment redate Nor-
wegian tax authorities’ treatment of a German GmbEBo. KG-company)
- Rt. 2012 p. 1556&ran & Ekran(competition law)

Apparently, none of the parties in any of theseesasquested a referral to the EFTA Court. It
is not suggested here that the Supreme Court dadtave referred them ak officioto Lux-
embourg. Yet the mere fact that the possibilityaakferral was not even considered demon-
strates that the Supreme Court is of the opinia ithis under no obligation to refer unre-

solved questions of EEA law to the EFTA Court.

For the EFTA Court, the referral from Reykjavik Dist Court inlrish Bankoffered an op-

portunity to address this isstfeUnder Icelandic law, decisions by lower courtsréquest

bert R. Spané, ‘The Concept of Procedural Homoggnén: EFTA Court (Ed.) Judicial Protection in the Eu-
ropean Economic Are&tuttgart 2012, pp. 152-159, at p. 158.

8 See Fredriksen, ‘The Two EEA Courts — a Norwedtarspective’, fn. 3upra at p. 196-199.

° See Marte Eidsand Kjarven, ‘Anvendelse av avtakio§ 36 ved salg av finansielle instrumenteraibfuker’
(2012) 51Lov og RetB87-406 and Johan Giertsékwtaler, 2" Ed., Oslo 2012, at p. 229 f., both criticizing the
Supreme Court for not raising the question of tbssjble application of Directive 2001/23/E2 officio and
guestioning whether the outcome of the case istifiormity with the Directive.

10 Case E-18/11rish Bank Corporation Ltd v Kaupping ,h&dvisory opinion of 28 September 2012 (not yet
reported).



advisory opinions from the EFTA Court may be appéab the Supreme Court of Icelarid.

In Irish Bankthe Icelandic Supreme Court upheld the decisiogek an advisory opinion,
but substantially amended the questions poseds Bubsequent letter to the EFTA Court, the
District Court set out the questions as amendetthéysupreme Court. Still, with regard to the
facts, pleas and legal arguments submitted by diniep to the national proceedings, the Dis-
trict Court referredinter alia, to its earlier decision to seek an advisory amniThis ruling
contained the questions which the District Couttially wished to refer to the EFTA Court,
thus providing the latter with an opportunity tadagss the question of which set of questions
to answer and, thereby, to also answer more gegeestions concerning the interpretation of
Article 34 SCA.

As a starting point, the EFTA Court acknowledgeat ticcording to the wording of Article 34
SCA, there is no obligation on national courts astlinstance to make any reference to the

EFTA Court (paragraph 57). However, in the subsefjparagraph the Court added that:

‘At the same time, courts against whose decisibiesetis no judicial remedy under national law
will take due account of the fact that they arerubto fulfil their duty of loyalty under Article 3
EEA. The Court notes in this context that EFTAzgtis and economic operators benefit from the
obligation of courts of the EU Member States adgamisose decision there is no judicial remedy
under national law to make a reference to the E€d8 Case C-452/0spelt and Schldssle Weis-
senbergd1993] ECR 1-9743).

Concerning the competence of the Icelandic Suprémat to intervene in the cooperation
between the District Court and the EFTA Court, B¥l'A Court made clear that Article 34
SCA does not preclude decisions by lower courtswbich questions are referred to it for an
advisory opinion) from remaining subject to the eghes normally available under national
law (paragraph 62). Still, it immediately addedttAgicle 34 SCA is to be interpreted in the
light of fundamental rights. This led to the follmg passage (paragraph 64):

‘In this regard, it must be kept in mind that wreeoourt or tribunal against whose decisions there i
no judicial remedy under national law refuses aiomoto refer a case to another court, it cannot be
excluded that such a decision may fall foul of stendards of Article 6(1) ECHR, which provides
that in “determination of his civil rights and ofpitions [...], everyone is entitled to a fair and pub

lic hearing within a reasonable time by an indegendnd impartial tribunal established by law”.

11 see further on this Pall Hreinsson, ‘The Inteattetween Icelandic Courts and the EFTA Court’ BRTA
Court (Ed.),Judicial Protection in the European Economic Ar8éuttgart 2012, pp. 90-99.
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In particular this may be the case if the decidimmefuse is not reasoned and must therefore be
considered arbitrary (compatélens de Schooten and Rezabek v BelgiGase Nos 3989/07 and
38353/07, judgment of the European Court of HumahR of 20 September 2011, paragraphs 59

and 60, and case-law cited).’

The EFTA Court added that these considerationsatsayapply in cases where a court of last
instance upholds a decision to refer, but nevestisetlecides to amend, the questions asked
by the lower court. In the case at hand, thistedEFTA Court to answer the questions which
the District Court of Reykjavik initially wished teefer to it as well as those formally posed
after the intervention by the Supreme Court ofdodl Thus, perhaps somewhat controver-
sially, the EFTA Court answered a question whiclitsrown opinion was not covered by the
guestions formally posed. The EFTA Court justifilds, inter alia, by stating that the Su-
preme Court had not set out any reasons why thendeguestion originally put by the Dis-
trict Court was omitted (paragraph 69).

The problems caused by the peculiarities of thiauhokc appeal system are of little interest to
Norwegian courts and they will therefore not beradded in this paper. As to the relationship
between the highest courts of the EFTA States hadEFTA Court in generalyish Bank
hardly adds much to the discussion. Even thougla# admitted thadccording to the word-
ing of Article 34 SCAhere is no such obligation to refer, the EFTA €deft open whether
an obligation to refer may be deduced frother source®f EEA law. The direct implications
of the obligation of national courts of last ingtario pay ‘due account’ to their duty of loyalty
under Article 3 EEA, in particular in light of cadsrations of reciprocity with regard to judi-
cial protection in the EU and in the EFTA-pillartbe EEA, thus remain uncletr.

12 Note, however, that the EFTA Court in Case E-140BLSchenker v EFTA Surveillance Authgrjtydgment

21 December 2012 (not yet reported), appears taadedoncrete legal implications from consideratiohseci-
procity: In the opinion of the EFTA Court, the fahat Regulation No 1049/2001 secures public acieisger

alia Commission documents meant that the EFTA SurveidaAuthority was required to ensure at least the
same degree of openness for ‘reasons of recipidpéyagraph 121). The EFTA Court substantiatesl view
with a reference to paragraph 58leéh Bank thereby perhaps suggesting that concrete legdidations could

be deduced from ‘reasons of reciprocity’ also withard to a possible obligation of the nationalrtoof the
EFTA States to turn to the EFTA Court. Still, nelsiconclusion was drawn Irish Bankand it would surely be

a controversial move to do so in the future.



The same applies to the cautious statement thadrnot be excluded’ that a decision refus-
ing a motion to refer a case to the EFTA Court ‘hdaly foul of the standards of Article 6 § 1
ECHR. Still, the mere suggestion that the highestts of the EFTA States may be unable to
offer private parties a fair trial in EEA relatedatters unless they send the case to Luxem-
bourg is highly unlikely to improve relations betvethe EFTA Court and the Norwegian
Supreme Court. Further, it seems questionable whelbe reference to the case-law of the
European Court of Human Rights (ECtHR) concerniages where courts of last instance in
EU Member States have refused to make a referenite tECJ really is fitting as the reason-
ing of the ECtHR appears to presuppose the existefi@n obligation to reféf Given the
existence of a clear obligation on courts of lastance from EU Member States to refer un-
resolved questions of EU law to the ECJ, it is hasdirprising that an arbitrary refusal of a
request for such a referral may infringe the fasmef proceedings. If one assumes that there
is no corresponding obligation on courts of lastance from the EFTA States to turn to the
EFTA Court, it is much harder to see how a refugah request for such a referral may be
deemed to be arbitrary.

Still, the recent judgment of the ECtHR llilens de Schooten and Rezalsekgests thain
unreasoned refusal to refenay fall foul of the standards of Article 6 8 1 HR even if the
national court in question is under no obligatiomtake such a referrdl.If, as assumed by
the EFTA Court inrish Bank this line of reasoning is applicable to the rielaghip between
the EFTA Court and the national courts of the EFStAtes under Article 34 SCA, Norwegian

courts may be under an obligation to substantiatestbns refusing requests for a referral to

13 See, in particular, Case 15073/08hn v Germanyadmissibility decision of 13 February 2007, whére
ECtHR held that the lack of an obligation on a lo@erman court to seek a preliminary ruling frora ®JEU
meant that its refusal of a request for such amafédoes not raise an issue under Article 6 § the Conven-
tion.” But see the recent judgmentliens de Schooten and Rezalfiek 14infra and accompanying text.

14 Cases 3989/07 and 38353/@ilens de Schooten and Rezabek v Belgjudgment of 20 September 2011,
where the ECtHR in paragraph 59 stated that thesa¢f a court to make a referral may affect tienéss of
the proceedings even if the judge is not calledhupodecide the matter in the last instance (and,tim an EU
law context, under no obligation seek a preliminary ruling from the CJEU). Howewaher parts of the judg-
ment as well as the case-law relied upon by theHROh this context may suggest that the scope isfdtate-
ment is limited to situations where the nationaigiary in the end will be under an obligation &ek a prelimi-
nary ruling (seeinter alia, paragraph 57 second sentence and paragraphf6®). Thus, its relevance to the
EFTA-pillar of the EEA appears uncertain.



the EFTA Court in a more comprehensive manner kizanhitherto often been the ca3@he
practical effect of such an obligation depends, éx®v, on the substance of the reasons re-
quired®® If, inter alia, references to the national court’s assessmeitg ofvn ability to inter-
pret the EEA Agreement or to the inevitable delagl axtra costs caused by a referral will
suffice to substantiate a refusal, then the prakgéfect will be close to norfé.If, however,

the only valid argument for refusal will be a sapdiated view of the relevant questions of
EEA law beingacte clair— in particular due to existing case-law from E@J or the EFTA
Court @cte éclair¢ — then the net result will be the introductioraof ECHR-based obligation

to refer unresolved questions of EEA law to the ERJourt resembling the situation in the
EU under Article 267 TFEU. Such an interpretatidrthe ECtHR’s judgment itJllens de
Schooten and Rezabsk&ems, however, to draw quite far-reaching coressmps from the ban

on arbitrary refusals. In any event, even if it & be adopted, the practical consequences
appear limited. For understandable reasons the E@&Hnwilling to assume the position of a
supreme guardian of Article 267 TFE®Thus, even if one assumes that a refusal to refer
unresolved questions of EEA law to the EFTA Couaynn principle fall foul of the stand-
ards of Article 6 8 1 ECHR, the ECtHR will not rew the national court’'s (reasoned) opin-

ion of the relevant questions of EEA law beawe clair®

The reaction of the Supreme Court of Norwayrish Bankremains to be seen. Even though
the Supreme Court has already heard two impor@sgscconcerning EEA law after the EF-
TA Court delivered its advisory opinion Insh Bank(PersonskadeforbundendSTX both

15 Usually, Norwegian courts merely state that theyndt find a referral to the EFTA Court ‘necessasge,
inter alia, Rt. 2005 p. 136Finanger (No 2) Rt. 2008 p. 45®tterstadand Rt. 2010 p. 150Bdquist

16 SeeUllens de Schooten and Rezabiek 14supra paragraph 5 fine.

7 A truly remarkable justification for a refusalask for an advisory opinion was offered by Agdeuof
Appeal in a decision of 13 November 2012 (unpuklistiecision cited by the Court of Appeal in itsseduent
judgment of 6 March 2013 in Case 12-180179AST-ALA@)e Court saw no need to obtain the EFTA Court’s
opinion on the compatibility of the (very strictpNvegian rules on the use of personal watercraiftsarwe-
gian waters with Article 11 EEA as the opinion loé EFTA Surveillance Authoritwas already known to the
Court through its access to correspondence bet#&8énand Norwegian authorities! The decision natfer is
understandable as the water scooter in questigmated from outside the EEA, but the reasons effés diffi-
cult to comprehend.

18 See further Halvard Haukeland FredriksEnropaisches Vorlageverfahren und nationales Ziwvitessrecht
Tlbingen 2009, pp. 360-361.

19 CompareUllens de Schooten and Rezalfek 14supra paragraphs 54 and @1 seqand case-law cited.

8



discussed further below) which both arguably wcage justified a referral to Luxembourg,
the Supreme Court was not confronted with a redieestuch a referral in either caSeThe
same goes for two other cases which arguably ratpesktions concerning Directive
93/13/EC on unfair terms in consumer contractérensen Holdingand Reegger® Of
course, under Article 34 SCA the Supreme Courtdeery well have raised and discussed
the question of a referral to the EFTA Coextofficioin any of these four cases, but the lack
of an initiative from the private parties rules ¢ possibility of any infringement of Article
6 § 1 ECHR?

Of the four cases mentiondéersonskadeforbundstands out as the most obvious candidate
for a referral to the EFTA Couff.The case concerned state liability for deficiempiementa-
tion of the Motor Vehicle Insurance Directives infmrwegian law. It was a follow-up to
Nguyen in which the EFTA Court (upon a referral from @€lity Court) made it clear that it

is not compatible with the directives to exceptresd for non-economic injury (‘pain and
suffering’) from the compulsory insurance systerdemnational law/* In Nguyen the EFTA
Court further held that the said breach of EEA ia&s sufficiently serious to entail State lia-
bility, at least following the ECJ’s interpretatiah the directives irFerreira (14 September
2000)% Accepting the opinion of the EFTA Court, the Nogian government struck an out-
of-court deal to compensate Ms. Nguyen as wellthsrovictims of road accidents whose
claims for redress could not be obtained from thies@gn having caused the injury, but only
for accidents which took place subsequent to wieigbvernment deemed to be a reasonable

time after the ECJ’s judgment kerreira (fixed to 1 January 2001). The Norwegian Interest

% Note, however, that the private partiesSifiXstated that the Supreme Court had to refer the lbask to the
EFTA Court if inclined to deviate from the opiniofithe EFTA Court. As will be shown in the discussbf the
case below, the Supreme Court indeed did stattistgreement with the EFTA Court on several poinig,it
avoided letting these parts of its reasoning foart pf theratio decidendiof the judgment. Thus, strictly speak-
ing, the Supreme Court did not dismiss an ‘openaticequest for a referral to the EFTA Court.

2L Rt. 2012 p. 192@&\ronsen Holdingand judgment of 22 March 2013 in Case No 2011/1R88ggen v DNB
Bank ASAnot yet reported).

2 From ECtHR case-law, sdehn v Germanyn. 13supra

B Rt. 2012 p. 1793.

4 Case E-8/0Nguyen v Norwaf2008] EFTA Court Report 224.

% seeNguyen fn. 23suprg paragraph 34, with reference to Case C-348@8eira v Companhia de Seguros
Mundial Confianca SA2000] ECR 1-6711.



Group for Victims of Road Accidents (Personskadafiodet), however, was of the opinion
that the breach of EEA law was sufficiently seridkgn the time of entry into force of the
EEA Agreement (1 January 1994) or, in the alteveatat least as of the ECJ’s interpretations
of the directives irBernaldez28 March 1996%° Thus, in the very first class action to be ac-
cepted by Norwegian courts, Personskadeforbunast the government on behalf of seven
victims who were injured in road accidents whiclppened before 1 January 2001. They won
in Oslo City Court, but lost in Borgarting Court Appeal.

Before the Supreme Court, the government soughgradtch” of the majority opinion of the
full Supreme Court in the seminkinanger (No 2)case from 2005 concerning the role of
discretion in the assessment of whether there bBas B sufficiently serious breach of EEA
law. In short, the majority iFinanger (No 2)stated that a general distinction has to be drawn
between situations in which the EEA rule in questeaves the EEA States a wide discretion
and situations where they have only limited or enerdiscretion. The minority, on the other
hand, held that the breach in any case has to b&estand grave and that the existence or
non-existence of discretion is thus only a criterio the assessment of whether this threshold
is exceeded’ In the opinion of the government, the approachthef minority raises the
threshold for liability in cases where the EEA Ssahave only limited or even no discretfén.

In Personskadeforbundethe government argued that subsequent judgmemnts the ECJ
concerning the corresponding EU law principle oatStliability had proved the minority
right2® The Supreme Court, sitting in an ordinary chamifefive justices, addressed the
guestion but ultimately left if open, concentratingtead on the degree of clarity of the direc-
tives infringed® By implication, the judgment suggests that thecstral disagreement in

Finanger (No 2)need not have any consequences for the assesemehether there has

% Case C-129/9€riminal proceedings against Rafael Ruiz Bernald€96] ECR 1-1829.

27 See Rt. 2005 p. 1366inanger (No 2) paragraphs 5@t seq(the majority) and paragraphs 12 seq(the
minority).

2 As illustrated by the fact that the majority oheijustices irFinanger (No 2)upheld the judgment of the City
Court awarding Ms. Finanger damages, whereas therityi of four voted for the government.

% The government referred to Case C-446T@4t Claimants in the FIl Group Litigation v Comsiimers of
Inland Revenug2006] ECR 1-11753; Case C-278/8®bins and Others v Secretary of State for Work Rext
sions[2007] ECR 1-1053 and Case C-452/Diee Queen, on the application of Synthon BV v IsibgnAuthority
of the Department of Heal{f2008] ECR 1-7681.

%0Rt. 2012 p. 179Personskadeforbundgtaragraph 48.
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been a sufficiently serious breach of EEA law. Tikjsn my view, correct, but given the po-
tential importance of this question, a referratite EFTA Court would surely have been ap-

propriate.

As to the outcome of the case, the Supreme Colgtoivéhe opinion that the wording of the
directives was not sufficiently precise to hold tevernment liable from the point of entry
into force of the EEA Agreement, but that the E@A blarified the interpretation of the direc-
tives in Bernaldezto such an extent that the maintenance thereafftére rule excepting re-
dress for non-economic injury from the compulsargurance coverage constituted a suffi-
ciently serious breach of EEA law to entail Staility. In accordance with an agreement of
the parties, the government was then held liablelfoms of redress for non-economic injury
caused by road accidents which took place aftembiary 1997 Thus, even though the case
strengthens the impression of a Supreme Courttegltito refer cases to the EFTA Court, the
judgment provides little support for any suggestibat the Justices in Oslo kept the case to
themselves in order to protect the government faomunwelcome answer from Luxem-

bourg>?

At first sight, STXstands out as an even more obvious candidate fefeeral to the EFTA
Court thanPersonskadeforbundeds inSTXthe Supreme Court clearly indicated for the very
first time that it did not concur with the interpagon of EEA law advocated by the EFTA
Court® Still, the assessment of the Supreme Court’s iects decide the case on its own is
complicated by the fact that the EFTA Court haeadly expressed its view on the interpreta-
tion of the directive in question — the Posted VoskDirective (96/71/EC) — in an advisory
opinion obtained by the Borgarting Court of Appiathe very same caséBefore the Su-
preme Court, the private parties argued that tise caight to be referred back to the EFTA
Court if the Supreme Court intended to deviate ftbm opinion of the EFTA Court. In its

judgment, the Supreme Court did indeed go far by efandicating its disagreement with the

31 Arguably, this left the government quite a lottiofie to correct the implementation of the direcsivieut given
the acceptance of the parties it is hardly sumgishat the Supreme Court choose not to go intajtigstion.

% See the general allegation against supreme codges made by the EFTA Court’s president Carl Bau-
denbacher in his bodkhe EFTA Court in ActiarStuttgart 2010 p. 24.

33 Judgment of 5 March 2013 in Case No. 2012/19%X and Others v The Norwegian Statet yet reported).

3 Case E-2/12STX and Others v The Norwegian Staigvisory opinion of 23 January 2012 (not yet régxt).

% A view shared by Fredriksen/Mathisen, frsupra at p. 235.
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opinion of the EFTA Court on several poifitddowever, the Supreme Court did not conclude
its findings on either of them as it was of thenipn that the Norwegian rules concerning
terms and conditions of employment in the maritioo@struction industry conformed with
EEA law even if the assessment was based on theaagwpinion of the EFTA Court. Thus,
the points of law on which the Supreme Court voittedcepticism towards the view of the
EFTA Court do not form part of thatio decidendiof the judgment’

On one important point, however, the reluctanceéhef Supreme Court to actually base its
judgment on an interpretation of the Posted Workarective which deviates from the one
advocated by the EFTA Court led to an interpretatd another provision of the Directive
which appears questionable. The Supreme Courtdstpii¢e clearly that it disagrees with the
EFTA Court’s opinion that compensation for trav®ard and lodging expenses for overnight
stays away from home does not fall within the notad pay within the meaning of Article
3(1) of the Directive, but it stopped short of cliing on the mattet® This forced the Su-
preme Court to continue with an assessment of venélbrwegian rules which secure posted
workers compensation for such expenses may bdig¢alstin the basis of public policy provi-
sions (Article 3(10) of the Directive). The Supre@eurt answered this in the affirmatiVe.

In the reasoning which led to this conclusion, $upreme Court came very close to declaring
the entire ‘Norwegian model’ of tripartite coopeoat between trade unions, employers' or-
ganizations and the government to be a matter loligopolicy. By contrast, the EFTA Court
in its advisory opinion stated that the notion ablic policy, particularly when it is cited as a
justification for derogation from the fundamentahgiple of the freedom to provide services,
must be interpreted strictf). The EFTA Court added that the information giverittdid not

% See further the discussion of the judgment inisedtl infra.

37 See paragraphs 103 and 155 of the Supreme Cqudsnent. A similar approach was taken by Oslo City
Court in its judgment of 14 September 2012 in theed®hilip Morris Norway AS v Staten v/Helse- og om-
sorgsdepartementgCase No 10-041388TVI-OTIR/02). Here, the City @oguestioned the interpretation of
Article 11 EEA advocated by the EFTA Court in C&s&6/10,Philip Morris Norway AS v Staten v/Helse- og
omsorgsdepartementi2011] EFTA Ct. Rep. 330, but it concluded that torwegian ban on the visual display
of tobacco products is a selling arrangement whimds not constitute a measure having an effecvalgmt to
guantitative restrictions on imports even if theessment was based on the advisory opinion of B ourt.

3 paragraphs 143-155 of the Supreme Court’s judgment

% paragraph 170 of the Supreme Court’s judgment.

0 paragraph 99 of the EFTA Court’s advisory opinion.
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indicate that the allowances in question coulduséfied on public policy ground¥.Still, the
final assessment was left to the national courssth® Supreme Court explicitly accepted the
EFTA Court’s view of the need for a strict interation of Article 3(10) of the Directivé&. it
may be argued that the acquittal of the governrniseohly based on a different application of
the law to the facts of the case, and thus no skoefierral to the EFTA Court was called for.
Still, it is difficult to reconcile the subsequesdsessment of the Supreme Court with a strict
interpretation of the notion of public policy. Onet contrary, the judgment of the Supreme
Court appears to be based on a rather wide intatfgme of Article 3(10) of the Directive
which does not sit comfortably with the advisoryirepn of the EFTA Court nor the judg-
ment of the ECJ i€ommission v Luxembouyrim which the ECJ stated that reasons of public
policy may be relied on only if there is a genuarel sufficiently serious threat to a funda-
mental interest of socief§l.In my view, the Supreme Court ought instead toeharesented
the EFTA Court with its arguments for an understagf the notion of ‘pay’ within the
meaning of Article 3(1) of the Directive which doeglude compensation for travel, board
and lodging expenses for overnight stays away fnome. As noted by the Supreme Court,
support for such a conclusion is to be found iroadcsubparagraph of Article 3(7) of the Di-
rective, a provision which was not discussed by ER§A Court. Use of Article 34 SCA
could thus both have provided the EFTA Court withopportunity to reconsider its interpre-
tation of Article 3(1) of the Directive and, as @ansequence, rendered it unnecessary for the
Supreme Court to ‘press’ the notion of public pplic Article 3(10) in order to ‘compensate’

for what appears to be a too strict interpretatibArticle 3(1).

“1 paragraph 101 of the EFTA Court’s advisory opinion

2 paragraph 158 of the Supreme Court’s judgment.

43 Case C-319/0€ommission v Luxemboufg008] 1-4323, paragraph 50. The quoted passama fthis judg-
ment seems to imply that Article 3(10) of the Dtiee imposes stricter obligations on the EEA Stéltes Arti-
cle 56 TFEU/Article 36 EEA, but this is not easiBconciled with the ECJ’s choice to apply Article df the
EC Treaty (now: Article 56 TFEU) rather than Aréc3(10) of the Directive in Case C-341/08val un Partneri
v Svenska Byggnadsarbetareférbundet and Off280@7] ECR 1-11767. I'STX neither the EFTA Court nor the
Norwegian Supreme Court elaborates on the reldtiprisetween Article 3(10) of the Directive and &l# 36
EEA. (Cf., however, the position argued by the EFSérveillance Authority in the Report for the Hewyiin
STX fn. 34suprg paragraphs 139-140, which appears sound.)
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Shortly after the Supreme Court’s judgmen8inX the EFTA Court responded in a remarka-
ble obiter dictumin Jonssorf* The case concerned a very different question @ E& and
the referral from Borgarting Court of Appeal hardliyered an opportunity to comment on the
interpretation and use of Article 34 SCA. StilletBFTA Court’s desire to defend its advisory
opinion in STXis easily understood. After having defended iswin the relationship be-
tween Article 3 (1) of the Posted Workers Directaved Article 36 of the main part of the
EEA Agreement (which was the only part ®f Xwhich Jonssonoffered an opportunity to
comment upon§® the EFTA Court added the following passage onchetB4 SCA (para-
graph 60):

“Itis ... important that such questions [concernihg right of EEA workers to move freely and the
economic operators to exercise their freedom taigeoservices] are referred to the Court under
the procedure provided for in Article 34 of the Agment between the EFTA States on the Estab-
lishment of a Surveillance Authority if the legatusition lacks clarity (Case E-18/1fish Bank
judgment of 28 September 2012, not yet reportedagraphs 57 and 58). Thereby unnecessary
mistakes in the interpretation and application BAHaw are avoided and the coherence and reci-
procity in relation to rights of EEA citizens, imcling EFTA nationals, in the EU are ensured (see,
in this respectlrish Bank cited above, paragraph 122, and Case E-18R Bchenker and Others
judgment of 21 December 2012, not yet reportechgraph 118).”

Even though the emphasis on reciprocity meritsntitie;*® the statement as such does not
really add much to the discussion on the interpicetaof Article 34 SCA. Still, the poorly
concealed accusation that the Supreme Court of &omvSTXcommitted an ‘unnecessary
mistake’ in the interpretation and application dtA law which could easily have been
avoided through a second referral to the EFTA Cuauitthardly improve relations between

the judges in Oslo and Luxembourg.

Less than three months afteanssorthe EFTA Court came up with anothasiter dictumin
Koch*’ Just aslonssonKoch hardly offered an opportunity to comment on thteripretation
and use of Article 34 SCA, but the EFTA Court nbieétss added the following passage on

*4 Case E-3/18taten v/Arbeidsdepartementet v Jonssalvisory opinion of 20 March 2013 (not yet repdit
%5 See further the discussion of this question itieedl! infra.
%6 See the short discussion in fn. difpra
4" Case E-11/1Xoch, Hummel and Miiller v Swiss Life (Liechten3t&i, advisory opinion of 13 June 2013
(not yet reported).
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access to justice and effective judicial proteciiothe EEA (paragraph 117, emphasis add-
ed):

“Access to justice and effective judicial protectiare essential elements in the EEA legal frame-
work (see Case E-2/(Rellona v ESA2003] EFTA Ct. Rep. 52, paragraph 36; and inti@tato

the EU see Case C-432/U&ibet[2007] ECR 1-2271, paragraph 37). This can onlyabkieved if
EEA/EFTA and EU nationals and economic operatojgyeaqual access to the courts in both the
EU and EFTA pillars of the EE£0 ensure their rights which they derive from A Agree-
ment.”

The last sentence of this passage may be underatosdggesting that effective judicial pro-
tection will only be guaranteed in the EFTA piliaithere is an access to the EFTA Court
which equals the access to the ECJ in the EU pillais is, however, not clearly stated and no
reasons are offered which can explain why the jabigrotection offered by the national
courts of the EFTA States may not suffice. Agauggestions such as this are highly unlikely
to improve relations between the EFTA Court andNleewegian Supreme Court. And fur-
ther, even in EU law the principle of effective icidl protection is basically satisfied as long
as individuals and economic operators have acoesational courté®

It is probably only a matter of time before the Bumpe Court is confronted with a request for
a referral to the EFTA Court, in which referencariade tolrish Bank JonssonandKoch
Given that the Supreme Court to date has beeredirth belief that it is under no obligation
to refer unresolved questions of EEA law to the EFJourt, it seems unlikely that the incon-
clusive reasoning ifrish Bankwill cause it to change its mind. Still, it may beped that the
not —to-cautious push of the EFTA Court will leadricreased understanding in the Supreme
Court of the importance of sincere cooperation with EFTA Court. Even though the Su-
preme Court may perhaps be correct in its asses$soneéts own capability to solve EEA-
related cases without the assistance of the EFTétCthe Justices in Oslo ought to recog-
nise that it may matter in a broader context whetigticial protection of EEA based rights is
offered in Norwegian courts alone or in cooperatrath the EFTA Court. Perhaps not so

much for the parties in the concrete case, buthfercredibility of the judicial architecture of

“8 As illustrated by e.g. Case C-432/0Bibet v Justitiekanslerf2007] ECR 1-2271 (to which the EFTA Court
referred inkoch) and as indicated by Article 19 TEU. Of courseganeption has to be made for direct actions

before the EU Courts, but this is of no relevarareolr present purposes.
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the whole EEA Agreement in the eyes of the othemtfaating Partie&? More than 10 years
after its last referral to the EFTA Codftjt is thus respectfully submitted that the Supreme
Court should seize the next opportunity to revigegeration with the judges in Luxembourg.
After Irish Bank STX JonssonandKoch this is a matter of some urgency. The present ex-
change of more or less subtle insults in a ‘two-wagnologue’ is simply incompatible with

the spirit of judicial cooperation upon which Alei34 SCA is based.

lll.  Recent Developments concerning the Authority o fthe
Advisory Opinions of the EFTA Court

As to the authority of the advisory opinions of tBETA Court, recent case-law of the Nor-
wegian Supreme Court appears at first glance te bavely changed. In its above mentioned
judgment inSTX the Supreme Court, sitting in an ordinary chandddive justices, cited the
unanimous opinion of the full Court in the semif@adanger (No 1)judgment of 2000: The
opinions of the EFTA Court under Article 34 SCA affean advisory character only, and it is
thus for the Supreme Court to decide for itself thbeand to what extent they are to be fol-
lowed. That said, the opinions are to be accordigpificant weight™* This is due to the fact
that the EFTA States found it appropriate to esthld separate court of justice for the EFTA-
pillar, the EFTA Court’s expert knowledge of EEAvathe rules of procedure opening up for
input from the EU Commission, the EFTA Surveillangathority and the EEA Member
States and the clear intentions of the Norwegiatigoaent when ratifying the EEA Agree-
ment>? In STX the Supreme Court emphasised that it has ‘bathattthority and duty’ to
independently assess whether and to what exteath\asory opinion of the EFTA Court is to
be followed. Thus, the Supreme Court is not ‘folgnprohibited’ from building its judgment
upon a different interpretation of EEA law than three advocated by the EFTA Court. How-

9 See Fredriksen, ‘The Two EEA Courts — a Norwedflarspective’, fn. 3upra at p. 208 f.

0 Case E-3/0Paranova AS v Merck & Co., Inc. and Oth§2803] EFTA Court Report 101.

*1 Judgment of the Supreme CourtSmX fn. 33supra paragraph 93, citing Rt. 2000 p. 188ihanger (No 1)
Earlier approval of the statements fréiimanger (No 1)are found in Rt. 2004 p. 9(aranova paragraph 67;
Rt. 2005 p. 136%inanger (No 2)paragraph 52; Rt. 2007 p. 106aming Machinesparagraph 79 and Rt. 2009
p. 839Pedice| paragraph 7.

2 Rt. 2000 p. 181Finanger (No 1)at p. 1820.
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ever, due to the significant weight to be accorttethe opinions of the EFTA Court, this re-

quires the existence of ‘special reasotis’.

In reality, however, recent case-law suggests abtiog diminution in the Norwegian Su-
preme Court’s interest towards the advisory opisiohthe EFTA Court. The main example
is STX in which the Supreme Court for the very firstéiiearly indicated that it did not con-
cur with the interpretation of EEA law advocatedtbg EFTA Court. As will be shown in the
following section, however, this judgment is argyatinly the culmination and overt expres-

sion of a development which has taken place owefatt couple of years.

The Supreme Court’s scepticism $T Xtowards the EFTA Court’s interpretation of Article
3(1) as well as Article 3(10) of the Posted WorkPreective has already been discussed in
section 1l above. Here, it is to be added thatXhstices in Oslo voiced similar scepticism
towards the EFTA Court’s understanding of the retathip between the Directive and Arti-
cle 36 EEA (the provision in the main part of theAEAgreement mirroring that of Article 56
TFEU). In the opinion of the EFTA Court, the fabat the second subparagraph of Article 3
() of the Directive states that the definitiontleé concept of minimum rates of pay is left to
the national law and/or practice of the EEA Statevhose territory the worker is posted,
means that even if an additional remuneration ¢éobtasic hourly wagen( casufor work as-
signments requiring overnight stays away from homdp be regarded as part of that con-
cept, a separate assessment of the compatibilifyiEolution with Article 36 EEA is called
for.>* According to the Supreme Court, however, thisp®sition which is ‘difficult to recon-
cile’ with the case-law of the ECJ and the purpafstae Directive>”

In the attempt to substantiate its opposition, Slupreme Court closely followed the argu-
ments of the Belgian, Norwegian, Polish and Swedmrernments as well as the EFTA Sur-
veillance Authority and the Commission before tli&'E Court in the procedure which led to

the latter’s advisory opinion in the caSeThe EFTA Court's claim to find support in the

%3 Judgment of the Supreme CourSiiX fn. 33supra paragraph 94.

>4 Advisory opinion of the EFTA Court i8TX fn. 34supra paragraphs 7dt seq

*5 paragraph 100 of the Supreme Court’s judgment.

%% For a summary of the arguments before the EFTAriCsee Report for the Hearing 8TX fn. 34supra
paragraphs 128t seq
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judgment of the ECJ ihaval was rejected with reference to the fact that thise concerned
working conditions which were found to fall outsittee scope of the Directivé.Further, the
Supreme Court referred taval as well as to the judgments of the ECRiiffertandCom-
mission v Luxembourgs authority for the view that Article 3(1) of tBérective sets out an
exhaustive list of the matters in respect of whichost EEA State may give priority to its
own rules®® The Supreme Court emphasised that the Commissi@oinmission v Luxem-
bourghad not challenged the fact that minimum wages wbhdeembourg law are indexed to
the cost of living as this requirement, and thabeted by the ECJ, was ‘unquestionably cov-
ered by point (c) of the first subparagraph of életi3(1) of Directive®® Evidently, this is
understood by the Supreme Courteasontrariosupport for the general view that if an em-
ployment condition falls within the scope of ArecB(1) of the Directive, no supplementary
examination of its compatibility with Article 36 E#Article 56 TFEU is necessary. In the
words of the Supreme Court: if such supplementagmenation was to be necessary, ‘little

would be gained by the Directivé.

As noted in section Il above, the EFTA Court seitleel very first opportunity to respond
through a remarkablebiter dictumin JonssonHere, the EFTA Court essentially maintained
the view that the lack of harmonisation of the matecontent of the terms and conditions of
employment referred to in Article 3 (1) of the [utwe necessitates a supplementary exami-
nation of whether the national rules in questiompty with the general principles of EEA
law.®* The reasoning does not include any referencelsetgutigment of the Supreme Court,

but there is little doubt as to the addres&eEhis paper is not the proper place to discuss at

*" paragraphs 97-98 of the Supreme Court’s judgnedtitig and discussing the ECJ’s judgment.aval, fn. 43
supra

%8 paragraph 99 of the Supreme Court’s judgmenpgitind discussingaval, fn. 43supra as well as Case C-
346/06Rffert v Land Niedersachs§008] ECR 1-1989 an€ommission v Luxembouyrfp. 43supra

%9 Paragraph 99 of the Supreme Court’s judgmeiting paragraph 45 oEommission v Luxembouyrén. 43
supra

% paragraph 99 of the Supreme Court’s judgment.

®1 Jonssonfn. 44supra paragraphs 56t seq

%2 See in particular paragraph 57, where the Postedk#&\s Directive is (in my view rightly) distingtied from
secondary legislation which exhaustively harmon&esssue in which there is general agreementlieag¢ is
no need for any supplementary examination in #jiet lof primary law. The example used by the EFTAIC0
the ECJ’s interpretation of Directive 75/439/EECtba disposal of waste oils in Case C-3W@hacker and
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length whether the EFTA Court or the Supreme Cwuright in their understanding of the
relationship between the Directive and Article 384 In the present context, it must suf-
fice to emphasise that the Supreme Court was damefdd that its position was in line with
the one argued by the EFTA Surveillance Authoritg ahe Commission before the EFTA
Court® One may assume that the Supreme Court knowsftitawére to disregard the an-
swers received from the EFTA Court in a way whiclhe opinion of the EFTA Surveillance
Authority brings Norway into a situation where t tonger fulfils its obligations under the
EEA Agreement, the EFTA Surveillance Authority mag/ expected to bring an infringement
action before the EFTA Court under Article 31 SOAis would enable the EFTA Court to
have the last word on the matter in the form ofmaiing judgment (Article 33 SCA). If, how-

ever, the Supreme Court’s interpretation of EEA lamo more ‘State friendly’ than the one
advocated by the EFTA Surveillance Authority and @ommission, the risk of a ‘rematch’
before the EFTA Court appears limit&d.

The risk of an infringement action before the EFCAurt is further reduced by the fact that
the Supreme Court, as already mentioned, stoppmt ghactually concluding that the EFTA
Court was wrong in its call for a supplementaryreiation of the compatibility of the rules

in question with Article 36 EEA. The Supreme Cqusitified this by stating that ‘in any case’

Lesagg1993] ECR 1-4947, is obviously motivated by thetfthat the Supreme Court referred to this cass in
judgment inSTX(see paragraph 101 of the Supreme Court’s judgment

% In my view, the answer depends on the interptatf Article 3(1)(c) of the Directive. If one if the opin-
ion that subparagraph 2 of Article 3 (1) leavesHiA States completely free to define the concephimum
rates of pay’ in Article 3(1)(c), than the supplentaey examination under Article 36 EEA called forthe EF-
TA Court appears necessary. If, however, one assunat the Directive itself limits what the EEA &ts may
reasonably define as ‘minimum rates of pay’, tham tiew of the Supreme Court seems to be the doorex
This appears to be the position argued by the EBTAveillance Authority and the Commission (see5#.
suprg. Support for such an interpretation of the Dinezimay be found in paragraphs éf7segof Commission v
Luxembourg fn. 43supra as well as, somewhat paradoxically, in paragi@ptof the advisory opinion of the
EFTA Court. Unfortunately, however, the judgmentt Norwegian Supreme Court is not particulargaclon
this matter as the Court sometimes seems to presappat the EEA States are indeed free to ddimedancept
‘minimum rates of pay’ (see, in particular, parggre 143-144).

% paragraph 102 of the Supreme Court’s judgment.

% Thus, the argument that the advisory opinionsefEFTA Court are ‘indirectly binding’ due to thefringe-
ment procedure (see e.g. Baudenbacher, ‘Some Ttwaglthe EFTA Court’s Phases of Life’, fnsdpra at p.

15) has to include a reservation for circumstasces as those IBTX
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it was ‘clear’ that the rules concerning additioreinuneration for work assignments requir-
ing overnight stays away from home were in conftymiith Article 36 EEA®® Even though
the EFTA Court had left it to the national coudsdetermine whether the rules in fact upheld
the social protection of posted workers and dithsm manner proportionate to the attainment
of that objective’ the assessment of the Supreme Court is diffiouleconcile with the advi-
sory opinion of the EFTA Court. According to the T Court, national rules intended to
protect workers cannot be held to confer a genbhereefit on posted workers if they in fact
deter employers from exercising their freedom tovyate services by pursuing activities in
Norway, thereby reducing the job opportunities farkers from other EEA Staté$.The
Supreme Court rejected both these arguments ofatteas well as — and of greater interest
in the present context — on the law. Citing theguént of the ECJ iWwollf & Miiller, the
Supreme Court held it to be ‘self-evident’ that iiddal remuneration for work assignments
requiring overnight stays away from home does ast lits character of an objective benefit
to posted workers just because they may reduceleheand for workers from other EEA
States? Noting that a weakened position on the labour ®iaik always a risk with benefits
intended to increase the social protection of warkéhe Supreme Court implicitly stated that
the test called for by the EFTA Court would underenall attempts to protect posted work-

ers’®

It is too soon to assess the consequences of tec&3e on the relationship between the
Norwegian Supreme Court and the EFTA Court. If ‘thexlaration of independence’ of the
Justices in Oslo is limited to situations where BtTI'A Court advocates an interpretation of
EEA law which goes beyond the one argued by ther@ission and the EFTA Surveillance
Authority, than the development need not causefgignt problems to the functioning of the
EEA Agreement. Firstly, this is a situation whishuinlikely to appear often. Secondly, should
it occur again in the future, it can hardly be peotatic to the EU and its Member States if

% paragraphs 103-116 of the Supreme Court’s judgment

7 paragraphs 84-87 of the EFTA Court’s advisory impin

% paragraph 85 of the EFTA Court’s advisory opinion.

% paragraphs 113-115 of the Supreme Court’s judgroitintg Case C-60/08Volff & Miiller GmbH & Co. KG
v Pereira Félix[2004] ECR 1-9553, paragraph 40.

0 paragraphs 58 and 59 of the EFTA Cowbiter dictumin Jonssonfn. 44supra may be understood as an
attempt to both modify and defend this part ofddeisory opinion irSTX
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the national courts of the EFTA States choose terpnet and apply EEA law in accordance

with the view of the Commission.

Unfortunately, however, the Supreme Court itseff lititle to downplay the possible conse-
guences of the judgment on its relationship toBR&A Court. The tone of the judgment is
rather unfriendly towards the EFTA Court. As shoatove, the parts of the reasoning where
the Supreme Court most clearly stated its disageeémith the advisory opinion of the EF-
TA Court do not form part of theatio decidendiof the judgment and could thus simply have
been omitted. Further, all five Justices partidgimatn the case (including the Chief Justice)
agreed that the interpretation and applicatiorhef EEA rules in question were ‘clear’, ‘not
uncertain’, ‘free from doubt’ et€ The possibility of referring the case to the Gr&ithmber
(or to the full Court) was apparently not even eomplated. And the newly-established re-
guirement of ‘special reasons’ to justify deviatibom an advisory opinion was not linked to
the fact that the Commission and the EFTA SurvetéaAuthority disagreed with the view of
the EFTA Court.

Further still, the judgment iBTXdoes not stand alone. Albeit far from as astongslisSTX
other recent decisions of the Supreme Court sthemgihe impression that the justices in Oslo
are far more interested in rulings from the EChttiese of the EFTA Court. Recent exam-
ples includeGate Gourmetand Songa Servicesdoth concerning Directive 2001/23/EC on
transfer of undertaking$.Whereas earlier judgments in such cases have slimajuded at
least some references to relevant decisions oEFBA Court, the attention of the Supreme
Court is now solely directed towards the E€This is reflected in the introductory state-
ments inSonga Servicesn the opinion of the Supreme Court, the Norwedegislation im-
plementing the directive is to be applied in aceok with theECJ’s interpretation of the

directive’*

"' See e.g. paragraphs 103, 109, 155, 175 and 188 &upreme Court’s judgment.

"2Rt. 2011 p. 175%ate Gourmeand Rt. 2012 p. 9830nga Services

3 CompareGate GourmetindSonga Service® Rt.1997 p. 196Eidesund Rt. 2001 p. 24®lderdalen Ambu-
lanse Rt. 2006 p. 7BASand Rt. 2010 p. 33Bardufoss

" Songa Servicedn. 70supra paragraph 60.
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Two other recent judgments hinting in the samectiva areEdquistand Personskadefor-
bundet both concerning State liability for breach of Efw.”> Admittedly, both of these
judgments do indeed include references to the aele$tate liability cases from the EFTA
Court. Just as when the full Supreme Court ackndgéd the existence of the principle in the
Finanger (No 2)judgment from 2005, however, the references toctse-law of the EFTA
Court are limited to introductory statements contey the general conditions for the liability
of the State. When it comes to the details, thentitin of the Supreme Court is firmly di-
rected towards ECJ case-law concerning the priaapplState liability under EU law. The
basis for this approach is to be found in the Smer€ourt’s understanding of the EEA law
principle of State liability as coextensive wits EU law model® According to the Supreme
Court, it follows that the State liability case-laat the ECJ is to be accorded ‘significant
weight’ by Norwegian courts when deciding casesceoming the possible liability of public
authorities for breach of EEA laW.As mentioned in section Il above, this led to scdssion
in Personskadeforbundein whether recent decisions from the ECJ necésditdjustments
in the Supreme Court’s understanding of the plaw saagnificance of discretion for the as-
sessment of whether there has been a sufficieetipus breach of EEA law, apparently

without any contemplation of the possibility ofeging the question to the EFTA Court.

From the perspective of the EFTA Court, the apgnazfdhe Supreme Court in State liability
cases in particular warrants some concern. Esteddlidby the EFTA Court in the seminal
Sveinbjornsdotticase from 1998, the principle of State liability breach of EEA law is the
jewel in the EFTA Court’s crowff The subsequent acknowledgment of this unwrittém- pr
ciple as an inherent part of the EEA AgreementheyECJ and by the highest courts of the

EFTA States manifests the clearest recognitionate df the persuasive authority of the EF-

Rt. 2010 p. 1500 and Rt. 2012 p. 1793.

® See Rt. 2010 p. 1500, paragraphs 91-92 and R2 01793, paragraph 40, confirming the understanaf

the full Court in Rt. 2005 p. 13@5nanger (No 2)paragraph 58.

" bid.

8 Case E-9/9Bveinbjornsdottir v Icelanfll998] EFTA Court Report 95. For an assessmenhefdecision’s
importance to the EEA Agreement and to the EFTAr€mee Carl Baudenbacher, ‘If Not EEA State Ligpil
Then What? Reflections Ten Years After the EFTA €elBveinbjornsdéttirRuling’, 10 Chicago Journal of
International Law(2009) 333-358.
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TA Court”® Even though the Norwegian Supreme Court’s undedgtg of the EEA law
principle of State liability as being coextensivéhnits EU law model ought to be endorsed
from the perspectives of homogeneity and recipyd€ithe EFTA Court is therefore unlikely
to applaud the Supreme Countis facto'hand-over’ of the ownership and control of thepr
ciple from the EFTA Court to the ECJ.

Indeed, it is possible to understand the EFTA Ceumibst recent State liability caseHOB-
vin®* — as a response to the ‘ECJ-centred’ approachefNorwegian Supreme Court in
EdquistandPersonskadeforbund&t To start with, the EFTA Court emphasized thatfthe-

ing that the principle of State liability is an egtral part of the EEA Agreement differs from
the development in the case law of the ECJ of theciple of State liability under EU law.
Therefore, according to the EFTA Court, ‘the apgtiien of the principles may not necessari-
ly be coextensive in all respects’ (paragraph 1Z0)e enough, this is only a confirmation of
earlier statements mad@rlsson® Still, whereas these statements were needéaitsson

in order to repudiate the Norwegian government&ed®n that the differences between EU
and EEA law concerning the question of direct @ffeecludes the very existence of an EEA

law principle of State liability? it was hardly necessary to reiterate thenti®B-vin Thus,

9 See Case C-140/Fechberger and Others v Austfit999] ECR 1-3499; judgment of the Supreme Cofirt 0
Iceland of 16 December 1999 in Case 236/1@@tand v Sveinbjornsdéttijudgment of the Supreme Court of
Norway inFinanger (No 2)fn. 67supraand judgment of the Supreme Court of Liechtensiéin May 2010 in
Case C0.2004.Riechtenstein v Dr. Tschannet (Na ®) addition, the principle of State liability fdareach of
EEA law was accepted by the Supreme Court of Swadarjudgment of 26 November 2004 in Case T 2583-0
Andersson v Sweden

8 Wwith a possible exception for cases where the tdan EEA law principle of direct effect has caliited to
the plaintiff's loss. While recognizing the theadcet interest of this question, it will have to oé in the present
context to note that the effect which Norwegian lgiwes to EEA law is such that it appears unlikigigt the
guestion will ever be of practical importance toriNegian courts.

81 Case E-2/1HOB-vin ehf. v Afengis- og tébaksverslun rikisedvisory opinion of 11 December 2012 (not
yet reported).

82 As well as to the Supreme Court of Liechtenstejntigment inDr. Tschannet (No 2¥n. 77supra in which
the comprehensive references to ECJ case-law antbthplete absence of any such to the relevansidasiof
the EFTA Court are equally striking.

8 Case E-4/0Karl K. Karlsson hf. v Icelan§2002] EFTA Court Report 240, paragraph 30.

8 SeeKarlsson fn. 81supra paragraphs 26-30.
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HOB-vin represents a shift from the other State liabiliases decided aftdfarlsson in
which the EFTA Court has not referred to theseestants.

Secondly, it is hard to overlook the EFTA Court@nsistent references iHOB-vinto the
liability of the EFTA State®nly (see paragraphs 119-138). In earlier Statslity cases, the
EFTA Court has been careful to refer to the ligpitf (all of) theContracting Partiesor to
that of (all of) theEEA State&® This change, which is carried through in such stesyatic
manner that it cannot be a mere coincidence, leamneswith the impression that the EFTA
Court strengthens the message to the nationalscotithe EFTA States that the liability of
the EFTA States may not necessarily be coextemsia# respects with that of the EU Mem-

ber States.

Thirdly, HOB-vinis characterised by extensive paraphrasing ofggasstaken from the State
liability jurisprudence of the ECJ, but without areferences to the sources (seer alia,
paragraphs 125, 130 and 183 Yrue enough; the EFTA Court has not been too eagefer
to ECJ case-law concerning the principle of Statiillity under EU law in other cases either,
but the reluctance iHOB-vinseems particularly apparéfitAnd if compared to the many
references to relevant ECJ case-law in cases dealth other aspects of EEA law, the lack
of any such references HIOB-vinis certainly striking. Again, one is left with tlhmpression
that the EFTA Court is eager to avoid a completathover’ of the principle of State liability
to the ECJ.

Further, even if one accepts that reasons of honsityeand reciprocity strongly suggest that
the application of the EEA law principle of Staibility will be coextensive with its EU law
model in most cases, a final opportunity for th& BEFCourt to increase its appeal in the eyes

of national judges lies in a wide interpretationtio¢ allocation of competences between the

% The only exception bein§veinbjérnsdéttirfn. 76supra which include some references to the liabilityttue
EFTA States and some to that of the Contractingjd2ar

8 The passage in paragraph 1i#5fine is clearly taken from Case C-445/@&nske Slagterier v Germany
[2009] ECR 1-2119, paragraph 23; paragraph 130paraphrase of Case C-5/9e Queen v Ministry of Agri-
culture, Fisheries and Food, ex parte: Hedley Lorf896] ECR 1-2553, paragraph 28 (and subsequerdt EC
case-law) and paragraph 131 is a paraphrase of G23&8/05Robins v. Secretary of State for Work and Pen-
sions[2007] ECR 1-1053, paragraph 73.

87 CompareHOB-vinto, inter alia, Karlsson fn. 81supra paragraphs 32, 37, 40 and 47.
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EFTA Court and the referring national court undeticde 34 SCA. Just as for the ECJ under
Article 267 TFEU, the competence of the EFTA un@lgicle 34 SCA is limited to ‘interpre-
tation’ of the law, whereas the application of the to the facts of the case is left to the na-
tional courts® Disregarding objections from the Norwegian goveenmin particular, ever
sinceKarlsson,the EFTA Court has demonstrated a definite wilagsert itself as primary
adjudicator of whether a breach of EEA law is sigitly serious to entail State liabiliy.
According to the Court’s President this may beifigst by the need to ensure effective pro-
tection of individual right$° The implicit distrust of the national courts idikely to improve
relations to the Supreme Court of Norway, but tl& & Court may perhaps hope that the
approach will encourage references from lower comwdre interested in opportunities to ease
their own caseload than in general questions comggithe allocation of competences be-

tween the EFTA Court and national courts.

V. Concluding remarks

Commenting upon the relationship between the Nomveupreme Court and the EFTA
Court, Hans Petter Graver stated some years agohthdunctioning of the EEA Agreement
presupposes that the ‘hard questions’ concerniagutiicial architecture of the EEA are not
pursued and that prudence is thus called for frivmaaties concerned. For a long time, both
the EFTA Court and the Supreme Court of Norway sskto take this advice. Throudish
Bank STXandJonsson however, the quiet understanding that no good beagxpected to
come from a struggle for the judicial supremacyhie EFTA pillar of the EEA seems to have

been broken.

Fortunately for economic operators doing businastheé EFTA pillar of the EEA, the diffi-
culties in the relationship between the judges sto@nd Luxembourg are of an institutional

character only and thus of limited practical ing¢rfor the judicial protection of EEA based

8 See in general Broberg and Fendereliminary References to the European Court ofidasfn. 7 supra at
pp. 419t seq

8 See, most recentlyyOB-vin fn. 79supra paragraph 136.

% See Carl Baudenbacher, ‘The Implementation of §leas of the ECJ and the EFTA Court in Member State
Domestic Legal Orders’ (2005) 4iexas International Law Journ&@83-416 at p. 410 (concerning the similar
approach of the ECJ).

L Hans Petter Graver, ‘Domstolene og E@S’ [The @oand the EEA’] (2005) 4bov og Ret677-578.
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rights and obligations. This is due to the factt thath the EFTA Court and the Supreme
Court of Norway has recognised that within the heat the principle of homogeneity the
supreme authority on the interpretation of the Ef&geement rests firmly with the EC3.
The Supreme Court’s judgment 8T Xis illustrative in this regard: The judgment isttéd
with references to ECJ case-law and clearly basetti® assumption that the Posted Workers
Directive, as well as Article 36 EEA, is to be mreeted and applied in accordance with the
views of the ECJ. Thus, the deviations from theisaty opinion of the EFTA Court only
show that the Supreme Court will indeed, as foresseHenrik Bull almost ten years ago,
‘opt for the ECJ version rather than the EFTA Cautsion of EEA law’ (if convinced that
the two versions are indeed inconsistéhfhis is in conformity with the hints made in earli
er cases such d&nanger (No 1)and Edquist™ The judgment irSTX may rightly be por-
trayed as the Supreme Court demonstrating its grdgnce from the EFTA Court, but with
the connotation that this independence is used tonddhere to what the Supreme Court be-

lieves to be ‘the ECJ version of EEA law’.

True enough, an important difference betw8&iXon the one hand, arkinanger (No 1)and
Equiston the other hand lies in the fact that no new E&Xk-law was involved i8TX The
disagreement of the Supreme Court and the EFTAtGoBTXis based on diverging inter-
pretation of the very same decisions from the Bdvever, as shown in section Il above,
the circumstances were rather special; the int&foa of EEA law advocated by the EFTA
Court went beyond the one argued by the Commisamointhe EFTA Surveillance Authority.
If limited to such scenarios, the approach of thpr&€me Court can hardly be problematic to
the EU.

Should, however, the Supreme Court deviate in titeré from the case-law of the EFTA
Court in a case where the EFTA Surveillance Autgand the Commission agrees with the
interpretation advocated by the EFTA Court, thelAESay find itself forced to defend the

92 See, concerning the EFTA Court, Fredriksen, ‘Orskdt, Two Courts: Legal Pluralism vs. Homogenéity
the European Economic Area’, fnsBpra and, concerning the Supreme Court of Norway, fksen, ‘The
Two EEA Courts — a Norwegian Perspective’, feupra at pp. 18%®t seq.

% Henrik Bull, ‘European Law and Norwegian Courtg:, Peter-Christian Miiller-Graff and Erling Sel\jeds.),
The Approach to European Law in Germany and NonBaylin 2004, pp. 95-114, at pp. 1&Rseq

% Rt. 2000 p. 181Finanger (No 1)at p. 1825 and Rt. 2010 p. 15B6quist paragraph 113.
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credibility of the judicial mechanism of the EFTAllar by initiating an infringement proce-
dure against Norway. It is, as stated by Hans P&ttaver in his above mentioned contribu-
tion, in the interest of all parties concerned tihé scenario is never played out. One way to
ensure this is by holding that the ‘special reasmatpuired to justify deviation from the case-
law of the EFTA Court will only be present if thaseeither new case-law of the ECJ or clear
support from the Commission and the EFTA Survedéaiuthority. If the opinion of the
Commission and the EFTA Surveillance Authority rkmown, it may easily be obtained by
way of a referral to the EFTA Court under Articlé SCA (as both the Commission and the

EFTA Surveillance Authority may safely be expediedubmit their observations).

With a possible exception of cases where an advigpinion has already been obtained by a
lower court (such as iBTX, the credibility of the judicial architecture tie EFTA pillar
strongly suggests that any Norwegian court inclitedeviate from existing case-law of the
EFTA Court ought first to give the EFTA Court thpportunity to have a fresh look at the
relevant provisions of EEA law.

As the Supreme Court’s independence from the EFDArCis intrinsically linked to the
recognition of the ECJ as the supreme authorittherinterpretation of EEA law, the reach of
the authority of the ECJ may come to play an imgdrtole in the future development of the
relationship between the Supreme Court and the EE®BArt. As suggested in section llI
above, the recent State-liability case-law of lib#h Supreme Court and the EFTA Court may
be understood in this light: by tying the EEA lavingiple of State liability to the principle of
State liability under EU law, the Norwegian Supre@murt in Edquistand Personskadefor-
bundetsidelined the EFTA Court. By emphasising that dpelication of the said principles
may not necessarily be coextensive in all resp@atsby demonstrating its will to asséss
concretowhether a breach of EEA law is sufficiently sesdo entail State liability, the EF-
TA Court inHOB-vinreclaimed its position on the playing field.

As long as the Norwegian Supreme Court adheresettést of its ability to the case-law of
the ECJ, it is primarily in cases concerning ‘EF#eaific’ matters that the EFTA Court will
have an opportunity to make a real impact uponirkerpretation of the EEA Agreement.

% As Follo District Court and Oslo District Couriddin Joined Cases E-9/07 and E-10i03réal Norge AS v
Aarskog Per AS and Others and Smart Club N¢2§©8] EFTA Ct. Report 259.
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This should, however, by no means lead to any degiren of the importance of the EFTA
Court. Firstly, there are a significant number BEA specific’ questions, not least due to the
lack of a much needed update of the main part ®fAbreement® Secondly, one may not
overlook the importance of the EFTA Court as a gotor of the EFTA States’ fulfilment of
their obligations under the Agreement. Even ifittiel demand for the time being, it is un-
guestionably important to the credibility of the ABgreement that the EU and its Member
States may rest assured that the EFTA SurveillAntieority and the EFTA Court will see to
it that Norwegian courts continue to interpret apgly the internal marketquisin accord-

ance with ECJ case-law.

% Negotiated as they were in 1990-1992, the suliseaptovisions of the main part of the EEA Agree il

mirror the corresponding provisions of the EC Tyest they stood at that time.
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