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ABSTRACT

The topic of this dissertation is the analysis of buyer power and its treatment in EU competition
law. The aim of the study and its main research question are connected to identifying,
synthesizing, discussing, and evaluating the buyer power regulation in EU competition law. To
do so, my research seeks to clarify what buyer power is, how it is legally treated, and whether
there is a consistent and coherent buyer power competition policy and legal regulation in EU

competition law.

Buyer power represents the other side of competition law, focusing on buying conducts and how
a buyer can exert its market power to the detriment of competition. Buyer power is an umbrella
concept that groups different forms of buying and bargaining over purchasing prices: monopsony
and bargaining power (sensu stricto). 1 define buyer power as the market power possessed by a
buyer (or a coordinated group of buyers) that allows said buyer to reduce purchasing prices it
pays for an input in a profitable manner below the supplier’s standard selling price. This price
reduction can be obtained by either withholding purchases — monopsony — or through bilateral
negotiations and pure competitive bargaining that grants the buyer with better contractual
conditions. In both cases, the buyer captures a higher share of surplus when negotiating with the
supplier that would have been retained by the supplier, absent buyer power. These better terms
and conditions can be the result of efficient outcomes, as usually occurs with bargaining power.

As it stems from this definition, the economics effects of buyer power are ambiguous. The
welfare results caused by it would depend on the type of buyer power exercised and the
competitiveness of the upstream and downstream market. In the upstream market buyer power is
exerted vis-a-vis suppliers and its effects may be efficient and competitive enhancing because it
neutralizes opposed seller market power and reduces the purchasing prices towards the
competitive level that may be passed on to end consumers in the form of lower prices, if there is
sufficient competition in the related downstream market. However, buyer power may be
anticompetitive and inefficient because it may imply a reduction of purchases and, therefore, an
allocative loss, or be used with exclusionary effects of rival buyers in the upstream market or
even rival retailers in a connected downstream market. Therefore, my thesis assumes that there
tends to be both a positive and negative view concerning buyer power.

To analyze the competition law regulation of buyer power I have structured the thesis in VI parts
and 12 chapters which I summarize below.

Part I of the thesis - Introduction and Methodology - consists of Chapters 1 and 2. These two
chapters are designed to introduce the research problem and the methodological framework I

employ to analyze my research questions concerning buyer power.
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In Chapter 1 Introduction and Analysis Framework 1 present in detail the subject matter of the
study, the structure, research questions, project justification and delimitation. Unlike traditional
studies in EU competition law, my analysis is made anchored on a cross-sectoral and behavioral
perspective in which issues of coordinated conducts, unilateral behaviors and concentrations are
discussed in a joint manner based on different buyer power problems represented by theories of
harm.

In Chapter 2 Methodology 1 discuss the economic and legal methods employed in the dissertation.
The thesis uses an economically informed legal analysis which combines traditional legal
dogmatics with economic theory. I employ state of the art microeconomics and industrial
organization to guide the legal discussion, but not to construct the legal discussion or legal
suggestions on economic arguments, like a law & economics methodology seeks to do. I also
discuss what relevant sources are employed in my analysis, the way in which I carry out the
interpretation of them as well as the use of comparative law from selected EU Members States
and, in particular, US antitrust law. This use of non-EU legislation is to either complement the
discussion of similar type of cases in EU competition law — when they exist — or to compare and
contrast different legal solutions to a given buyer power topic.

Part 11 — Buyer Power Economics and Ordoliberal Buyer Power Policy - constitutes the
economic and competition policy background of my study. Chapter 3 Buyer power: Monopsony
and Bargaining Power, an economic approach discusses in depth the economics of buyer power
as an umbrella concept covering monopsony and bargaining power. I discuss these different
aspects of buyer power and make a distinction between them that will be used through the thesis.
Monopsony power is an inefficient purchasing behavior that involves withholding demand to
decrease the purchasing price paid, and which is the equivalent of monopoly power on the buying
side. As inefficient, conducts that exert monopsony power are undesirable and should be
prohibited and sanctioned by EU competition law. On the other hand, bargaining power is,
generally speaking, an efficiency enhancing purchasing behavior that neutralizes seller market
power and approaches purchasing prices towards the competitive level. Furthermore, those price
reductions can be passed on to end consumers in the form of lower final prices if there is
sufficient competition in the related downstream market. However, bargaining power can be
occasionally used anticompetitively and, therefore, should also be under the scrutiny of EU
competition law. In this chapter, I also introduce the need to evaluate the dual effect of buyer
power on competition. This is, buyer power will always have an impact in the upstream
conditions and the relation between the buyer and its direct suppliers — as well as other rival
buyers and other suppliers; however, it will also have an impact on end consumer prices and non-
price competition in a related downstream market. Consequently, I put forward that buyer power
analysis must resort to a dualistic approach to fully capture buyer power effects in all the related
markets in which the undertaking carries out its economic activity.
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Chapter 4 Buyer Power Trough an Ordoliberal Lens aims to show how ordoliberal competition
policy addresses the issue of buyer power so that a comparison between the current legal
treatment and the regulation with ordoliberalism can be made allowing the reader to determine
the consistency — or otherwise — of the EU buyer power treatment to ordoliberal theory. I discuss
in brief the main postulates of the ordoliberal school, and how a contemporary ordoliberal
competition policy — from my interpretation — looks at buyer power problems and what sort of
regulation would apply to them. In particular, I discuss the need for resorting to a dualistic
approach to buyer power regulation, the protection of the market structures upstream and
downstream and, therefore, the applicability of EU competition law even absent evidence of
short-term consumer harm to achieve the well-being of the market functioning in the medium and

long term.

Part III - Relevant Buying Markets - analyzes in Chapters 5 and 6, Market Definition in Buyer
Power Cases: Revisiting the Traditional Methodologies and Buyer Market Power Assessment,
respectively, why and how should relevant purchasing markets be defined in a competition
assessment. In Chapter 5, I submit that up to date EU competition law has not paid sufficient
attention to the specificities of relevant buying markets from a methodological perspective. In
order to remedy this lacuna, I propose revisiting the existing methodologies based around the idea
of the Buyer’s SSNIP Test based on reverse demand and supply substitution, and adjusting these
variables and methodologies to reflect the specificities of buying markets. Additionally, I stress
the need of employing a dualistic approach, implying that both the relevant upstream and
downstream markets should be defined. In Chapter 6, I discuss how buyer power is assessed and
when substantial buyer power (but not necessarily dominance) arises. To measure buyer market
power, I resort to different variables, namely: i) market shares, ii) market concentration; iii) the
fact that the undertaking is an unavoidable trading partner or the supplier is dependent on it; iv)
the ability of buyers to act as gate-keepers and; v) alternative supply sources that the buyer can
resort to. Again, I resort to a dualistic approach in which the market power of the undertaking(s)
under investigation is measured as a buyer in the upstream market and as a retailer in the related
downstream market. Once this is carried out, an analysis of the undertaking’s market power in all
markets involved must be done to fully capture the price and non-price effects of buyer power in

competition as a whole.

Then, the thesis moves to the core of the study contained in Part IV ‘Exerting Buyer Power.
Exclusion and Exploitation” and Part V  ‘Buyer Power from a Seller’s Perspective:
Countervailing Buyer’ Power and Buyer Power Limitation’. These two parts deal expressly with
buyer power conducts that may be considered as anticompetitive and discussing what is their
regulation under EU competition law, from a buyer and from a seller’s side, respectively.
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Part IV — Exerting Buyer Power. Exclusion and Exploitation - looks at buyer power from an
active perspective, as it discusses in detail the conducts and the theories of harm through which
buyer power is exerted and under which circumstances these conducts are anticompetitive. In my
analysis, I distinguish three main different ways in which buyer power can be used perniciously
across all areas of EU competition law and which I discuss in individual chapters.

In Chapter 7 Exclusionary Buyer Power 1 discuss how buyer power is employed in order to
foreclose rival buyers in the upstream market and/or rivals in a related downstream market that
compete as retailers. In this chapter I explain that most exclusionary buyer power theories of
harm consist on increasing rival’s costs in the upstream market to make them less efficient buyers
or retailers, allowing the powerful buyer to gain market shares in the markets in which it operates
at the expense of its competitors. Also, I put forth that the use of buyer power with exclusionary
effects should be the Gordian knot of buyer power policy, as it constitutes its most pernicious
expression. I, then, analyze different conducts and its regulation by the EU competition law based
on the case law and practice (if available) by looking into exclusive supply obligations (7.3);
overbuying (7.4); concentrations leading to input (vertical) foreclosure (7.5); purchasing price
discrimination with exclusionary effects (7.6); leveraging market power (7.7); and squeeze to buy
(7.8). The chapter ends with the discussion of two policy aspects relevant to buyer power
exclusion by firstly analyzing the pertinence of applying an ‘as efficient buying competitor test’,
and secondly, which welfare standard is protected and what type of harm is required to trigger the
application of EU competition law in exclusionary cases. In this latter I identify a broader scope
that triggers the application of the law even absent direct end consumer harm, in contrast to the
narrower approach that has been developed in the latest years in US antitrust law.

Chapter 8, entitled Exploitative Buyer Power, deals with the use of purchasing market power vis-
a-vis suppliers in order to obtain a supracompetitive benefit to detriment of the former as there is
a transfer of profits from these to the buyer, usually but not exclusively in the form of lower
purchasing prices. In the chapter, however, I discuss if and when this transfer of profit is
anticompetitive or whether it is the example of aggressive and competitive purchasing behavior
that approximates the purchasing price to the competitive level. To do so, I analyze first the
unilateral imposition of unfairly low purchasing prices by resorting to a reverse application of the
United Brands test (8.3), and price discrimination that is exploitative vis-a-vis certain suppliers
(8.4). Then, I discuss issues related to centralization of purchases and cooperative purchasing
(8.5). The following section (8.6) discusses at length the difference between buyers’ cartels and
buying alliances. I conclude that in EU competition law, buyers’ cartels fixing purchasing prices
or other purchasing conditions (such as quotas or territories) are considered anticompetitive (and
objects restrictions of competition), whereas buying alliances are by and large considered as a
procompetitive and lawful example of bargaining power exercise. However, buying alliances,
depending on their effects, may be also considered a restriction of competition under Article 101



TFEU. This is followed by a discussion on possible defenses and efficiency justifications that
buyers may invoke to claim that their behavior is efficiency enhancing and, therefore, either does
not breach Article 102 TFEU, or can be exempted under Article 101(3) TFEU, or under the SIEC
test in concentration cases. The chapter concludes with a discussion on the welfare and harm
standards employed in buyer power exploitation. It confirms that, like in the case of exclusion,
EU competition law adopts a broader standard that protects the competitive structure in the
upstream market and grants certain protection to suppliers — even absent direct consumer harm -
in order to preserve competition as such, but without this implying an excessive protection of
suppliers or the protection of inefficient undertakings.

Chapter 9 Exploitative Buyer Power: Unfair Purchasing Practices explores a different angle of
buyer power exploitation connected to practices that are considered as ‘unfair’ and contrary to
good morals within a commercial relationship. The chapter discusses whether and how large is
the scope of application of EU competition law to such practices, under Articles 101 and 102
TFEU and the Merger Control Regulation, answering that it is very limited because the core
competition regulation seeks the protection of economic efficiency and the prevention of market
power abuses, but not to redress issues of bilateral or relative market power, or issues of fairness
and contract profit distribution (9.4). Also, this limited applicability of EU competition law to
these practices is justified because, in general, they do not adversely affect competition as a
whole, unless imposed by a cartel or a dominant firm. Then, I analyze the regulation given to
such practices in different Member States, either within competition laws (sensu stricto) or
outside of it, resorting to regulatory measures such as unfair competition laws, sectoral regulation
for food retailing or even soft law alternatives, like codes of conduct (9.5 and 9.6).

Part V - Buyer Power from a Seller’s Perspective: Countervailing Buyer Power and Buyer Power
Limitation - discusses buyer power aspects from a negative perspective as it analyses them from
the seller’s angle. To do so, I discuss in Chapter 10 countervailing buyer power as an efficiency
defense raised by a selling undertaking claiming that is market power is neutralized due to the
existence of a large buyer that disciplines it, not allowing its conduct to have anticompetitive
effects in all competition law areas. In my discussion, I analyze the treatment given to
countervailing buyer power by the European Commission’s soft law (10.4), and the Decisions
and Judgments dealing with it to identify the treatment of countervailing buyer power, its sources
and hindrances (10.5). From this, I put forward that in EU competition law is possible to identify
a ‘comparison test’ to determine the sufficiency of countervailing buyer power to neutralize seller
market power and, therefore, be considered as a successful defense (10.6 and 10.7). The chapter
concludes with a discussion of the ‘spillover effect’ requirement, which implies that for
countervailing buyer power to be a sufficient and successful defense, the market power of the
selling undertaking must be neutralized not only for the large buyer but also for smaller ones,
which reinforces the idea of a general buyer power policy with a broader protective scope.

xi



Chapter 11 Limiting Buyer Power ends the substantive analysis of the thesis with a discussion
concerning which types of practices and under which circumstances the limitation of buyer power
by other undertakings or even the state is anticompetitive. The chapter finds that limiting the
exercise of buyer market power over suppliers can be considered a breach to EU competition
laws, which is quite clear with respect to the imposition of minimum purchasing conditions and
supply limitation measures (11.2 and 11.3). However, the situation is less clear when it comes to
the granting of rebates or discounts to buyers (11.4), or countervailing benefits in certain types of
verticals relations (11.5). In these cases, buyers do not see their buyer power restricted
anticompetitively, even though their freedom to resort to other suppliers is restricted or
eliminated, instead, they obtain benefits or purchasing conditions from suppliers that are
sufficient to compensate the loss of the buyer’s freedom. This, however, does not imply that
rebates — from a seller-oriented perspective — may be anticompetitive if they have a foreclosing
and unjustified effect and are granted by a dominant firm.

Lastly, in Part VI — Conclusions of this Study - and Chapter 12 I present the main findings of the
dissertation. I conclude that buyer power cases are rare because monopsony seldom arises in
practice and because bargaining power tends to be efficiency enhancing. Furthermore, I stress the
need to resort to a dualistic approach to buyer power cases in which the buyer market power
effects are assessed in all the related markets and, connected to this, the fact that in buyer power
cases EU competition law goes beyond requiring direct end consumer harm to trigger its
application and, therefore, conducts may be prohibited even in its absence. This is so because
competition law intervention will take place whenever buyer power has a substantial and
detrimental effect on the competitive process and competition as such, in either the upstream or
downstream markets. The thesis ends with a discussion on the main principles derived from the
current state of the law towards the creation of a buyer power doctrine and policy, as well as
highlighting those areas in law and economics in which further research is needed.
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1 Introduction and Analysis Framework

1.1 Subject of this dissertation

The topic of this dissertation is the analysis of buyer power and its treatment in EU competition
law. My original contribution to the legal research is identifying, synthetizing, discussing, and
evaluating the buyer power regulation in EU competition law and clarifying what buyer power is,
how it is legally treated, and whether there is a consistent and coherent buyer power competition
policy and legal regulation.

Buyer power represents the other side of competition law, focusing on buying conducts and how
a buyer can exert its market power to the detriment of competition. This implies that I have
shifted the traditional competition law focus on the protection of the market against the
wrongdoings of buyers and not sellers. The concern about buyers’ anti-competitive behavior is
not new and can be traced back to 1890 in the US with the Sherman Act’s prohibition of
monopsony power.! It is not until the mid-1990s, however, that buyer power concern, for both
monopsony and bargaining power, started to become a topic of interest for competition
academics and competition authorities alike. This interest is arguably due to the growing amount
of economic research highlighting both the benefits and consequences of buyer power, and due to
the rising importance of buyer-resellers in the different product and geographic markets and the
increased concentration in purchasers’ markets, such as in the case of food retailing.?

As Korah and O’Sullivan held in 2002, “[f]rom thinking in both Europe and the USA, it is clear
that it is not easy to know what to do about buyer power”3 This difficulty and the lack of clear
guidance was my main motivation for studying this area of competition law. Buyer power is an
interesting research topic because its welfare effects are ambiguous, which as Ezrachi puts it

! Raising this connection see, inter alia: Robert G. Harris and Thomas M. Jorde, ‘Antitrust Market Definition: An
Integrated Approach’ 72 California Law Review (1984), 3, p.16-18; Gregory J Werden, ‘Monopsony and The
Sherman Act: Consumer Welfare in a New Light’ 74 Antitrust Law Journal (2007); Damien Geradin, ‘Loyalty
Rebates after Intel: Time for the European Court of Justice to Overrule Hoffman-La Roche’ 11 Journal of
Competition Law & Economics (2015), 707.

2 Also highlighting this see, inter alia: A. Pera, Assessment of buyer power in recent investigations and mergers, in
O. Gianni, Grippo & Partners (ed.), Legal Update: Antitrust, (2010), available at:
http://www.gop.it/doc_pubblicazioni/40_hjv4kr3vun_eng.pdf; College of Europe and Centre for European Policy
Studies, The Impact of National Rules on Unilateral Conduct that Diverge from Article 102 of the Treaty of the
Functioning of the European Union (2012);Lars Henriksson, Swedish National Report: The Grocery Retail Market
in Sweden: Is Antitrust Efficiently Handling this Market? (LIDC Congress, 2013); F.A.H. van Doorn, ‘The Law and
Economics of Buyer Power in EU Competition Policy’ (Eleven International Publishing 2015), p. 13;
Bundeskartellamt Sektoruntersuchung: Lebensmitteleinzelhandel, (2014); European Commission, The Economic
Impact of Modern Retail on Choice and Innovation in the EU Food Sector (2014).

3 Valentine Korah and Denis O'Sullivan, Distribution Agreements under the EC Competition Rules (Hart Publishing
2002), p. 53.



“raises challenging questions of policy and enforcement”,* or, as Faull and Nikpay argue it, there

are “two views of buyer power”, a positive and a negative,® and because there is little research
that deals with it from a legal perspective. In fact, it has even been called the “new kid on the
block” by the American Antitrust Institute.® This welfare ambiguity has caused it to either being
demonized — as in the case of monopsony power — or seen as mostly procompetitive in the case
of bargaining power. Also, in the legal circles, buyer power has mostly been identified with
monopsony power and simplified by assuming that its treatment should be symmetrical to or the
‘mirror image’ of seller side cases or opting for simplifications of the topic.” Because of the
uncertainty concerning its welfare effects, the scarce case law clarifying its regulation, and the
scant academic legal literature addressing it, the time is ripe in legal academia to undertake a

holistic study regarding the competitive effects and regulations of buyer power.

By studying buyer power, I analyze two different purchasing patterns with different economic
effects; consequently, buyer power can be positive or negative for welfare, depending on the
circumstances of the case and, particularly, whether the purchaser exercises monopsony or
bargaining power: the two sub-types of buyer power discussed in this thesis.

Monopsony power represents the negative aspect of buyer power and is the analogue reverse
form of a monopoly. In a monopsony the buyer pays a price that is below the competitive level by
reducing the quantity it acquires. In welfare terms, this behavior leads to an inefficient outcome
in the upstream market because less goods and/or services are employed and it shifts profits from
the seller to the buyer without adequate compensation.® Monopsony power, additionally, may or
may not impact downstream consumers, depending on whether the buyer also has downstream
market power or whether the demand withholding of goods shifts prices upwards. On the other
hand, bargaining power, theory based on the work of Galbraith of countervailing power, tends to
be in most cases efficiency enhancing as the buyer reduces the prices it pays without lowering the
quantity of goods it purchases by means of resorting to its competitive advantage over the seller.
What occurs in the upstream market is a transfer of profits from the seller to the buyer that
neutralizes seller market power and drives prices towards, but not below, the competitive level.
Additionally, the price reduction obtained by the buyer may be passed on in the downstream
market to end consumers in the form of lower prices if there is competitive pressure. However,
bargaining power can be detrimental to welfare depending on the circumstances of the case, for

4 Ezrachi A, EU Competition Law: An Analytical Guide to the Leading Cases (4th ed. edn, Hart 2014), p. 435.

> Jonathan Faull and Ali Nikpay, The EC Law of Competition (Oxford University Press 1999), para. 6.300.

% American Antitrust Institute, ‘The New Kid on the Block: Buyer Power’ in Albert A. Foer (ed), The Next Antitrust
Agenda: The American Antitrust Institute's Transition Report on Competition Policy to the 44th President of the
United States (American Antitrust Institute 2008), p. 95.

7 This is the general conclusion of another recent PhD dissertation dealing with Buyer Power in EU law, see: van
Doorn.

8 For the sake of brevity and avoiding unnecessary repetition I employ in this dissertation, unless noted otherwise,
the term “goods” as encompassing both products, works and services.



example, if it is used to foreclose rival buyers or leveraged to, or from, another market to exploit
suppliers or end consumers.

To analyze buyer power I have based my research on several assumptions, which have an
important influence on the project’s delimitation and research questions. First, based on the case
law of the Court of Justice of the European Union (CJEU), I assume that purchasing is an
economic activity if the goods acquired are subsequently employed in a downstream economic
activity. This rather restrictive approach to purchasing as an economic activity has created a
lacuna regarding the competition law application to purchases carried out by contracting
authorities under the scope of competition law to goods that are not subsequently used in an
economic activity, pursuant to the FENIN and Selex economic activity doctrine.’ I have discussed
this lack of public buyer power competition law scrutiny in public procurement markets
elsewhere and this falls outside of the scope of this dissertation.'® Secondly, this thesis assumes
ab initio that buyer power is under the scope of application of EU competition law if exercised by
an undertaking. For this reason, I do not inquire as to whether there is a legislative gap
concerning buyer power control, which was the research focus of van Doorn, but rather ask what

is the legal treatment given to buyer power."!

1.1.1 Research questions and thesis structure

In my analysis of buyer power treatment, | have centered my research on the following main
research questions:

i.  What is and what ought to be understood in EU competition law by buyer power? Are
there different buyer power types? Why and how do these differentiate? Do the CJEU and
the General Court (the Courts) distinguish between monopsony and bargaining power?

ii. Is, and should, the legal treatment of buyer power be symmetrical to monopoly power?

iii.  How are buyer markets defined? Are they different from seller markets? If so, how and
why? How is buyer market power assessed?

iv.  Which buying behaviors entail anti-competitive risks that ought to be tackled by EU
competition law? What do these ‘theories of harm’ look like?

v.  What is the legal regime applicable to these anti-competitive conducts?

° Judgment of 11 July in FENIN v Commission, C-205/03 P, EU:C:2006:453; Judgment of 4 March 2003, Fenin v
Commission, T-319/99, ECR, EU:T:2003:50; Judgment of 26 March 2009 in Selex Sistemi Integrati v Commission,
C-113/07 P, EU:C:2009:191.

10 Tgnacio Herrera Anchustegui, ‘Centralizing Public Procurement and Competitiveness in Directive 2014/24> 4
European Law Reporter (2015) 119; Albert Sanchez Graells and Ignacio Herrera Anchustegui, ‘Revisiting the
Concept of Undertaking from a Public Procurement Law Perspective - A Discussion on EasyPay and Finance
Engineering’ 37 European Competition Law Review (2016) 93; Albert Sanchez Graells and Ignacio Herrera
Anchustegui, ‘Impact of Public Procurement Aggregation on Competition. Risks, Rationale and Justification for the
Rules in Directive 2014/24° in Patricia Valcarcel Fernandez (ed), Compra conjunta y demanda agregada en la
contratacion del sector publico Un andlisis juridico y econémico (Thomson-Aranzadi 2016).

' van Doorn.



vi.  Are the legal solutions to buyer power problems coherent between each other or does the
treatment given shift from case to case?
vii. ~ Can buyer power neutralize seller market power? If so, how much neutralization is
required for it to be effective?
viii. — Is the EU buyer power treatment in line with an ordoliberal conception of competition
policy? What are the similarities and differences?
ix.  What is the welfare standard employed for buyer power cases?

x.  Is there a buyer power doctrine in EU competition law?

Therefore, from these research questions, my overall aim is the identification, synthetization, and
schematization of a comprehensive and cross-sectional discussion of buyer power to determine
what the legal regulation to buying conducts in EU competition law is. This contribution is novel
and valuable due to its approach, depth, scope, and the absence of academic works of a similar
extent in the field. Also, although my study is focused mainly on EU competition law, part of my
contribution is contrasting buyer power regulation in US antitrust law and the law of selected EU
Member States (MS). I do this by also analyzing similar conducts and the legal treatment in those
jurisdictions and contrasting the outcomes with the EU competition law solutions.

Furthermore and to achieve these goals, the research questions have been formulated following a
preferred order as they are interrelated and as such follow a logical deductive sequence where the
answer (or answers) to a specific question is likely to be influenced by or dependent on a
previous answer. Also, I have attempted to structure the answers of the questions in an
intrinsically coherent manner, to form a logical general structure, which is reflected in the design
of the dissertation. This structuring, however, does not imply that each question is answered in
each substantive chapter in a direct manner, as some of these questions are broader and the
answer is provided after this work is read in its entirety. In the case of any discrepancy regarding
the answers and the areas of competition law, an express disclaimer shall be made, and further
reasoning will accompany the dissenting outcome.

My research structure aims to answer these research questions by analyzing specific purchasing
behaviors or ‘theories of harm’ that are relevant for competition law, its treatment by the case law
(if any), and policy discussions concerning the adequacy of such treatment. I have decided not to
explore buyer power from a structural perspective focused on a partial study of its regulation
under Article 101, Article 102 TFEU and the EU Merger Control regime, as recently done by van
Doorn.'? Instead, have I opted to analyze it from a cross-sectoral behavioral perspective, by

focusing my research on purchasing conducts that are relevant to buyer power.

12 Ibid.



The cross-sectional analysis of buyer power is conducted with independence from the
‘competition law sector’ they belong to, which allows me to compare the treatment of arguably
similar economic conducts with their legal regulation, and determine whether the treatment given
by the Commission and/or the Courts is consistent across all areas of EU competition law. In my
opinion, as is discussed in the thesis’ economic analysis of buyer power, the treatment of the
same type of behavior, regardless of the ‘area’ of competition law, should be as consistent and
symmetrical as possible to ensure predictability, cohesiveness, and internal rationale. Also, from
an economic standpoint, a homogenous treatment is justified because buyer power economics and
its welfare effects do not drastically change depending on the area of competition law in which
they take place, even though important differences exist depending on whether the conduct is
actual or expected or if there is coordination among buyers. This, however, does not imply that
this general cohesive approach to buyer power should not be adjusted to the case at hand. My
analysis shows that the Courts and the Commission apply general buyer power regulation
consistently but adjust their approach according to the economic and regulatory nuances of
agreements, unilateral behaviors or concentrations, as also occurs in selling side cases.
Furthermore, such an approach allows me to minimize the description of the discussed cases and
limit as much as possible repetition of economic concepts, making the thesis a more analytical

and critical work.

However, the cross-sectional nature of this research is ambitious and challenging because it
requires readjustment and reinterpretation of many traditional competition law concepts that are
employed in seller side cases but which are not the same for buyer cases. Also, the aim of
producing a cross-sectional and holistic study of buyer power has resulted in this thesis to being
lengthy work. I acknowledge the length of my dissertation, but justify it as the way to present a
thorough analysis of buyer power regulation.

Based on this holistic and behavioral approach to buyer power, I have structured this thesis based
on these areas of research by dividing them as sections and chapters as follows: Part I serves as
the introduction to my buyer power study. In this section, chapter 1 introduces the research topic,
its scope, delimitation and expected contributions, while in chapter 2 I discuss the methodological
aspects that have guided this study.

Part II groups two background chapters of my research dealing with economic and policy aspects
related to buyer power, which serve as the foundation for the understanding of the legal
discussion. In chapter 3 I carry out a detailed analysis regarding buyer power economics by
distinguishing monopsony from bargaining power as different expressions of buyer power, and
examine their effect on welfare in the upstream and downstream markets. In chapter 4 I discuss
buyer power through an ordoliberal lens and explain how I employ ordoliberalism as a



competition policy benchmark to guide the analysis of buyer power regulation, as well as discuss
the legal treatment given to it from both a de lege lata and lege ferenda perspectives.

Part IIT deals with the definition of relevant purchasing markets. To this end, I have divided the
part in two chapters inspired by a dualistic approach to buyer markets. The dualistic approach
suggests that buyer market definition should go beyond a purely upstream focus (where
purchasing takes place) and also assess the competitiveness of the undertaking in the downstream
market where it acts as a retailer to fully capture the buyer power effects vis-a-vis suppliers, end
consumers and rival undertakings. Chapter 5 deals with the relevant market definition by
revisiting the ‘hypothetical monopsonist test,” with a focus on product market definition. This is
followed in chapter 6 by the methodology employed for the assessment of buyer market power by
means of different tools and sources, its quantification and an examination of when buyer power
substantially arises to become a competitive concern.

Part IV constitutes the core of this thesis as it discusses buyer power as a competitive concern
anchored on theories of harm grouped on how buyer power is employed. Chapter 7 initiates the
study of buyer power theories of harm, focusing on buyer power exclusion whenever market
power is employed to the detriment of rival undertakings that compete in the upstream
purchasing market, as a buyer, or in the downstream market, as a retailer. This exclusionary use
of buyer power involves increasing a rival’s cost with the aim of making it less efficient, and
therefore, less attractive for end consumers and suppliers alike with the aim of pushing them out
of the market to gain unopposed buyer and/or seller power. Chapter 8 follows with a discussion
of buyer power in its exploitative form by imposing low purchasing prices or withholding
demand by either concerted or unilateral behavior to extract supracompetitive profits. In this
chapter, I also discuss the case of buying alliances and its distinction from buyer cartels as a
positive expression of buyer power that does not exploit suppliers and has a beneficial effect on
end consumers. This part concludes with another modality of buyer power exploitation centered
on unfair purchasing practices, conducts that are commonly claimed to take place in food
retailing markets. This chapter 9 questions the anti-competitive nature of unfair purchasing
practices and discusses whether these conducts ought to be regulated by other legal disciplines, as
they tend to constitute problems of bilateral equilibrium and contractual fairness. Also, my
analysis looks into the different regulatory avenues outside EU competition law in the
Community and national law to tackle this expression of buyer power.

Part V discusses buyer power from a seller’s perspective by analyzing countervailing buyer
power as a seller market power neutralizer, and considering how buyer power can be limited by
suppliers. Countervailing buyer power, discussed in chapter 10, constitutes a ‘positive’ aspect of
buyer power as it has the ability to neutralize opposing seller market power and preclude an
undertaking from behaving independently from its competitors and exerting dominance,



significantly impeding competition as the result of a concentration, or serving as an efficiency
defense for the acceptance of an agreement among undertakings. In chapter 11, I deal with buyer
power limitation, its compatibility with competition law and the types of conduct suppliers
employ to neutralize a buyer’s ability to exercise market power against them, for instance, by
setting price ceilings, establishing selling quotas, or granting fidelity rebates.

Part VI ends this thesis by discussing at large the findings of the study, paving the way towards a
synthetization of an EU buyer power policy and signaling other areas ripe for further research.

Lastly, in each of the individual parts and chapters, I aim to answer specific research questions
regarding particular aspects of buyer power regulation. These sub-research and chapter-specific
questions are specified in the introduction parts or chapters and are connected to the overall
research questions, yet designed to address a specific legal question concerning a type of conduct
or buyer power problem.

1.1.2 Analysis structure

The different expressions of buyer power and the competitive issues generated by it are discussed
in individual chapters following a similar structure. The chapters begin with a general discussion
of the topic and the main economic intuition explaining the type of abuse to be discussed as a
starting point of the analysis of the theories of harm and the legal regulation of them.

Then, I proceed to analyze the behavior from the perspective of each of the cross-sectional areas
of competition law: unilateral behaviors, concentrations and agreements. Discussion of the
theories of harm is firstly structured in accordance to issues that are typical of unilateral behavior,
for several reasons. Buyer power problems are better illustrated through unilateral behavior
because the economic rationale of the conduct of a single undertaking is simpler and more
intuitively appealing than coordinated behavior, which is more complex and has implications in
horizontal and vertical levels that are not always found in single undertaking conducts.
Furthermore, dominance issues illustrate similar problems that may arise in concentration cases
that may significantly affect effective competition. Also, most buyer power cases and theories of
harm deal with unilateral exercise of buyer power as shown by the case law and the relatively
fewer cases of buyers’ cartels or buying alliances. Furthermore, buyer power effects tend to be of
a vertical nature (buyer vs supplier) that “may lead to restrictive effects on competition on the
purchasing and/or downstream selling market or markets, such as increased prices, reduced
output, product quality or variety, or innovation, market allocation, or anti-competitive
foreclosure of other possible purchasers”.!> However, buyer power can also have horizontal

effects in cases of coordination because it may be employed by buyers to reduce upstream and/or

13 Communication from the Commission — Guidelines on the applicability of Article 101 of the Treaty on the
Functioning of the European Union to horizontal co-operation agreements [2011] OJ C 11/1, para. 200.



downstream competition.'* The analysis of the practices and its legal treatment is made by a
study of the relevant case law and Commission’s practice and its discussion with other aspects of
buyer power regulation.

Lastly, the chapters conclude with a discussion of the findings and evaluation of the treatment of
buyer power, of the types of practices, the harm required to trigger the applicability of EU
competition law, expressing the state of the law from a de lege lata perspective, and introducing
interpretative or policy suggestions de lege ferenda, if any.

Also, and as a general rule, my analysis of buyer power is predominantly legal, but it does
incorporate economics into the discussion through a method that I denominate an “economically
informed legal analysis”,'> and which I discuss in detail in chapter 2 section 2.2.1. I firstly
employ economic theory to define the implications of buyer power from a welfare-oriented
perspective. This understanding of the economic implications of buyer power is used to
comprehend the competition effects of the conducts that are being evaluated on other market
participants and competition as a process. Therefore, I resort to economics to illustrate the
competitive problem (or benefit) posed by buyer power and to serve as a foundational ground for
the discussion of the legal treatment given by the Courts and the Commission to these behaviors.
In other words, my use of economic theory is subordinated to the law, implying that I use it to
understand the factual problem that the law ought to solve. In this sense, I do not carry out a ‘law
& economics’ analysis understood as either evaluating the law and case law from an economic
perspective nor do I base my interpretation of the cases or de lege ferenda suggestions on pure
welfare considerations. Generally, and in particular for this thesis, the use of such an approach
does not imply, however, that economic arguments are not relevant for the Courts, nor that they
cannot be used as authoritative sources in case the law is unclear or for future legislative
suggestions.

Additionally, and related to my implementation of an economically informed legal analysis, I
employ ordoliberalism as the competition school of thought that orients my evaluation and
comparison of the legal treatment to buyer power, as discussed in chapter 2, section 2.3.1 and
chapter 4. In a nutshell, ordoliberalism proposes the ordering of society, and in particular the
market, by means of a pre-set of legal rules integrated in the economic constitution that aim to
protect the competitive order and safeguard individual freedom and consumer welfare against the
abuse of market power: public or private. I employ ordoliberalism as an analytical and
benchmarking tool that allows me to compare and determine whether the case law and the
reasoning of the Courts are in line with ordoliberal thinking or not, or whether they adopt a
different competition policy line. I, however, do not discuss whether or not EU competition law

4 Communication from the Commission — Guidelines on the applicability of Article 101 of the Treaty on the
Functioning of the European Union to horizontal co-operation agreements [2011] OJ C 11/1, para. 201.
15T would like to thank Albert Sdnchez Graells for suggesting me to adopt this name for my analysis methodology.



or the EU buyer power regulation is or ought to be ordoliberal, as this is outside of my scope and
would require a different legal methodology.

1.2 Project justification

Buyer power is an important topic that has received little attention by competition law academics,
which leaves an important gap concerning what its legal treatment should be. Although EU
competition rules are drafted in a ‘neutral way’, most of the case law, the research and the norms
are oriented to seller side cases and the provision and not the purchase of goods. This thesis
rotates this approach and analyzes competition law from the other side of the walkway, with the
buyer as the center of the discussion.

Despite the gap concerning the legal regulation of buyer power, in the last decade buyer power
has gained preponderance in the academic, political and institutional discourse partly due to
modern retailing techniques and the increasing presence of intermediaries that acquire input and
resell the same or the processed input in the downstream market. Because these powerful buyers
also tend to have a large presence as sellers, suppliers may be dependent on then to reach end
consumers and sell their goods. An example that depicts such a situation and which has been at
the forefront of buyer power analysis is the case of food retailing where the good and evil of
buyer power has been portrayed. This surge in practical importance of buyer power in the
markets has not been accompanied with sufficient legal research that clarifies what the regulation
of it is and what it should be. This legal gap is also pernicious from a practical perspective as
competition regulators, the Courts, undertakings, the academic community, legislators, and the
public in general have doubts regarding the legal treatment of buyer power and its regulation.

Also, the academic research that has been carried out so far tends to study buyer power from
either a purely economic or legal perspective, albeit with an increasing trend towards
interdisciplinary work. The existing research, nevertheless, has a sectoral or partialized focus, as
few studies have dealt with buyer power as a whole or made inquiry regarding the existence of a
buyer power doctrine in EU competition law. Also, I have identified two specific shortcomings of
the research. Concerning legal studies, most research has simplified buyer power issues and
approaches these as purely monopsony cases, suggesting a symmetrical treatment to seller market
power cases. This has led to confusion among the legal community and to the myth that all buyer
power cases are monopsony cases. The small amount of legal research that has been carried out
in the field of bargaining power is partially due to the small amount of cases and also due to the
economic complexity of the topic. In this dissertation, I aim at clarifying this issue and clearly
differentiating between monopsony and bargaining power as sub-expressions of bargaining
power that ought to be treated differently by the law because of their distinct welfare
implications. Also, in my research I have found a lack of economic consensus regarding what the
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welfare effects of certain buyer power expressions are, and, accordingly, what the competition
treatment of these should be.

Also, my study is justified because it paves the way towards further academic research in the
field of buyer power and, in particular, a de lege ferenda study regarding the refinement and
improvement of buyer power policies and regulation within and outside of EU competition law.

Consequently, and for the reasons stated, a general buyer power study in EU competition law is
needed because, by drawing similarities and comparing the differences in the treatment of the
different buyer power expressions, it is possible to synthetize and clarify the legal treatment of
buying conducts in EU competition law. This de lege lata clarification is needed to provide legal

certainty and predictability concerning the behavior of buyers in competitive markets.

1.3 Delimitation

As part of my research, I have identified several areas related to buyer power regulation that I
have decided to leave outside of the scope of my research due to their nature and specificity.

First, I have excluded a study of the exercise of buyer power by contracting authorities under the
scope of application of EU public procurement law, in particular central purchasing bodies.
According to the current case law, the status of the purchasing as an ‘economic activity’ of
contracting authorities depends on the nature of the subsequent use they are given to. Therefore,
not all purchasing carried out by contracting authorities is within the scope of EU competition

t16

law, and arguably most of it is outside of it."® The problem of buyer power in public procurement

is not a theoretical chimera but rather may affect close to 19% of the GDP of the European

16 See Judgment of 4 March 2003, Fenin v Commission, T-319/99, ECR, EU:T:2003:50, paras. 35-41; Judgment of
11 July in FENIN v Commission, C-205/03 P, EU:C:2006:453, paras. 25-27; Judgment of 26 March 2009 in Selex
Sistemi Integrati v Commission, C-113/07 P, EU:C:2009:191; Judgment of 23 April 1991, Héfner and Elser v
Macrotron, C-41/90, EU:C:1991:161; Judgment of 16 March 2004 in AOK-Bundesverband and Others, joined cases
C-264/01, C-306/01, C-354/01 and C-355/01, EU:C:2004:150; Judgment of 18 June 1998, Commission v Italy,
EU:C:1998:303. See also discussing the topic of economic activity: Judgment of 22 October 2015 in EasyPay and
Finance Engineering, C-185/14, EU:C:2015:716; Judgment of 12 July 2012 in Compass-Datenbank, C-138/11,
EU:C:2012:449 [2012], published in the electronic Reports of Cases; Judgment of 24 October 2002 in Aéroports de
Paris v Commission, C-82/01 P, EU:C:2002:617. For some literature on this see, inter alia: Catriona Munro,
‘Competition Law and Public Procurement: Two Sides of the Same Coin?” 6 Public Procurement Law Review
(2006) 352; Erika Szyszczak, The Regulation of the State in Competitive Markets in the EU (Hart 2007); Mustafa T.
Karayigit, ‘Under the Triangle Rules of Competition, State Aid and Public Procurement: Public Undertakings
Entrusted with the Operation of Services of General Economic Interest’ 30 European Competition Law Review
(2009) 542; Office of Fair Trading Competition in Mixed Markets: Ensuring Competitive Neutrality, (2010); Rainer
Lindberg, ‘Buying Exclusion in EU Competition Rules — Assessing Reasons and Consequences’ 7 European
Competition Journal (2011) 433; Carmen Estevan de Quesada, ‘Competition and Transparency in Public
Procurement Markets’ 5 Public Procurement Law Review (2014) 229; Martin Farley and Nicolas Pourbaix, ‘The EU
Concessions Directive: Building (Toll) Bridges between Competition Law and Public Procurement?’ Journal of
European Competition Law & Practice (2014); Albert Sanchez Graells, Public Procurement and the EU Competition
Rules (2nd edn, Hart 2015); Sanchez Graells and Herrera Anchustegui ‘Revisiting the Concept of Undertaking from
a Public Procurement Law Perspective - A Discussion on EasyPay and Finance Engineering’ (2016).
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Union,'” which may be exacerbated pursuant to the drive of procurement aggregation techniques
in the 2014 public procurement directives, such as strengthening central purchasing bodies,
framework agreements and dynamic purchasing systems.!® These issues have been excluded
because they would imply the integration of a different legal discipline and due to the likelihood
that public purchasing patterns do not respond to the same economic incentives as private buyers.

Second, I have excluded the question of whether EU competition law should promote the creation
of bargaining power to foster economic efficiency and neutralize seller power, as this is an area
of de lege ferenda research, which should be answered once there is sufficient certainty
concerning bargaining power economic effects and their legal treatment. This approach has been
commanded in the US by Kirkwood, who has suggested that there three circumstances in which

1,' and a more

cartels that countervail seller or buyer market power may be considered lawfu
recent work which suggests using public buyer power to decrease the purchasing prices of
medicines as part of the US healthcare system.?’ The flip-side of the argument is claiming that
allowing such exemptions jeopardizes the consistency of the system and also argues that
competition should intervene if the dominant position is abused; i.e.: after the wrongdoings have

occurred.

Third, I have excluded from the research the study of ‘private labels’ as an example of own store
brands developed by retailers that decide to expand their line of business by either producing
themselves or outsourcing goods to be sold to the end consumer.?' Private labels are often

17 European Commission http://trade.ec.europa.eu/doclib/press/index.cfm?id=788; European Parliament. “Public
procurement package: getting the best value for money”. Press Release — Competition — 05/09/2013 on
http://www.europarl.europa.eu/news/en/news-room/content/20130903IPR 18507/html/Public-procurement-package-
getting-the-best-value-for-money. Accessed on 26/11/2013.

18 Directive 2014/24/EU of the European Parliament and of the Council of 26 February 2014 on public procurement
and repealing Directive 2004/18/EC [2014] OJ L 94/65; Directive 2014/25/EU of the European Parliament and of the
Council of 26 February 2014 on procurement by entities operating in the water, energy, transport and postal services
sectors and repealing Directive 2004/17/EC [2014] OJ L 94/243. For a discussion of the aggregated demand
techniques see, inter alia: Carina Risvig Hamer, ‘Regular Purchases and Aggregated Procurement: The Changes in
the new Public Procurement Directive Regarding Framework Agreements, Dynamic Purchasing Systems and Central
Purchasing Bodies’ 4 Public Procurement Law Review (2014) 201; Herrera Anchustegui (2015); Sanchez Graells,
[2015]; Sanchez Graells and Herrera Anchustegui, ‘Impact of Public Procurement Aggregation on Competition.
Risks, Rationale and Justification for the Rules in Directive 2014/24° [2016].

19 John B. Kirkwood, ‘Collusion to Control a Powerful Customer: Amazon, E-Books, and Antitrust Policy’ 69
University of Miami Law Review (2014) 1.

20 John B Kirkwood, Buyer Power and Healthcare Prices (2015) 1.

2l For some literature dealing with private labels from a legal and economic perspective see: Alastair Gorrie,
‘Competition Between Branded and Private Label Goods. Do Competition Concerns Arise when a Customer is also a
Competitor?” 27 European Competition Law Review (2006) 217; Ariel Ezrachi and UIf Bernitz (eds), Private
Labels, Brands and Competition Policy: The Changing Landscape of Retail Competition (Oxford University Press
2009); Ariel Ezrachi, ‘Unchallenged Market Power? The Tale of Supermarkets, Private labels and Competition Law’
33 World Competition (2010) 257; S. Meza and K. Sudhir, ‘Do Private Labels Increase Retailer Bargaining Power?’
8 QME-Quant Mark Econ (2010) 333; Chris Doyle and Richard Murgatroyd, ‘The Role of Private Labels in
Antitrust” 7 Journal of Competition Law and Economics (2011) 631; Ariel Ezrachi and Koen De Jong, ‘Buyer
power, private labels and the welfare consequences of quality erosion’ 33 European Competition Law Review (2012)
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associated with buyer power and unfair purchasing practices as the competitive pressure they
exert on a supplier may increase a retailer’s bargaining power upstream and its market share
downstream, often a food retailing undertaking. The impact and importance of private labels,
however, is not a pure buyer power issue (more likely it is a topic of upstream integration or
expansion) and also adopts a sectoral approach. For these reasons, I have decided to exclude
private labels from my analysis but recognize it is an area ripe for further legal research.

From a temporal perspective, I have chosen to delimit the scope of my research to all the relevant
legal sources and academic published material available by May I*', 2016 to best reflect the state
of the law up to that date.

Lastly, in this dissertation I have tried to incorporate all the relevant literature, case law, and
legislation available primarily in English, which represents, by far, the language in which the vast
majority of relevant academic research has been done regarding buyer power. To a minor extent,
I have also resorted to material available in other languages in which I have some linguistic

proficiency: Spanish, German, French, Italian and Scandinavian languages.

257, Wernhard Moschel, ‘Market Definition with Branded Goods and Private Label Products’ 35 European
Competition Law Review (2014) 29.

13



2 Methodology

2.1 Introduction

In this chapter I discuss the methodological aspects that guided this research project by providing
a detailed account of how the research project has been designed, the external factors considered,
and which legal and interdisciplinary methods have been chosen to guide the data collection,
analysis of the case law, the Commission’s practice and legal discussions on buyer power
regulation. The chapter is structured as follows: section 2.2 discusses the interdisciplinary method
employed in this dissertation and my implementation of an economically informed legal analysis.
Section 2.3 examines my use of economic theory and ordoliberalism as a comparative tool.
Section 2.4 describes the way in which I carried out the relevant economic and legal literature
review on buyer power. Section 2.5 discusses the legal doctrinal method and legal sources
employed in this study, followed by a discussion on the interpretation of the relevant legal
sources in section 2.6. Lastly, section 2.7 is a description of the citation method and nomenclature
used in this study.

2.2 Methods

For this research, I employ a research methodology that combines microeconomic and legal
theory to carry out an economically informed legal analysis of the buyer power regulation,
following an integrative approach to the study of economic regulation.”? On the one hand, T
employ microeconomics and industrial organization theory, to explain the economics behind
buyer power, and to serve as a starting point for the legal analysis and to integrate’* economic
thinking when identifying and analyzing the different theories of harm I discuss — because legal
economic research must be informed by economics.?* This methodological choice provides an

22 Albert Sanchez Graells, Public Procurement and the EU Competition Rules (2nd edn, Hart 2015), p. 20.

23 National Academy of Sciences Institute of Medicine, and National Academy of Engineering, Facilitating
Interdisciplinary Research (The National Academies Press 2004), p. 2; Maurice Adams, ‘Doing What Doesn’t Come
Naturally. On the Distinctiveness of Comparative Law’ in Mark Van Hoecke (ed), Methodologies of legal research:
which kind of method for what kind of discipline? (Hart 2011), p. 237-240.

24 Sénchez Graells, [2015], 20. See discussing the role of economics in competition law, inter alia: Giorgio Monti,
EC Competition Law (Cambridge University Press 2007), p. 1-6; Simon Bishop and Mike Walker, The Economics of
EC Competition Law: Concepts, Application and Measurement (Sweet & Maxwell 2010), paras. 1-001 to 1-013;
Alexander Italianer, The Interplay Between Law and Economics (8 December 2010); Gunnar Niels, Helen Jenkins
and James Kavanagh, Economics for Competition Lawyers (Oxford University Press 2011), p. 2-6; Douglas H.
Ginsburg and Eric M. Fraser, ‘The Role of Economic Analysis in Competition Law’ in R. Tan McEwin (ed),
Intellectual property, competition law and economics in Asia (Hart 2011); Doris Hildebrand, The Role of Economic
Analysis in EU Competition Law: The European School (Fourth Edition edn, Kluwer Law International 2016); Jorge
Padilla, ‘The Role of Economics in EU Competition Law: From Monti's Reform to the State Aid Modernization
Package’ 2-2016 Concurrences Review (2016) 1.
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economically informed legal analysis — although not a ‘law and economics’ approach — to the
interpretation and application of the law as I do not directly evaluate the economic consistency of
the regulations nor suggest policy changes anchored purely on microeconomic models. On the
other hand, I employ the legal doctrinal method with emphasis placed on teleological
interpretation to identify the relevant cases, analyze, evaluate and discuss the current state of the

law. The following sections discuss these choices in further detail.

2.2.1 An economically informed legal analysis for buyer power

Competition law is one of the economic regulatory pillars of the EU internal market,? its goals
are the promotion, protection and enforcement of the fundamental freedoms, societal welfare and
economic efficiency.?® Competition law regulates the behaviors of undertakings that carry out
economic activity in the market and determines which conducts are allowed and which forbidden,
depending on their perniciousness to market functioning. Its goals are preventing competition
from being restricted, distorted or affected, and seeking to maximize economic welfare. As
competition law’s regulation is directly focused on economic conduct, a proper understanding of
these behaviors’ effects requires knowledge concerning microeconomics and the market
functioning. Therefore, the study of competition law is an area ripe for interdisciplinary research
that combines legal and economic methodologies, and, as Bishop and Walker argue, “[t]he
application of competition law cannot therefore properly take place without regard to economic

considerations”.?’

To this end, and mindful of my limitations as a non-economist, I have decided to resort to an
economically informed analysis of the law, an interdisciplinary method that employs economic
knowledge to better understand the object of the legal regulation, the implications of the rules and
the consequences of the outcomes of the case law for welfare. An economically informed legal
analysis entails the employment of economic theory to conform legal analysis with the economic
realities and market consequences of a decision. It does not, however, imply that economics
should be used with a normative effect; this is, the legal decision-making is determined by the
outcome of economic modeling or argumentations by itself and outside of the legal system as a
whole. Instead, the answers to the research questions and the determination of the buyer power
regulation are obtained through the analysis of the law itself with economics as an auxiliary tool

25 For literature dealing with European economic law and the role of the state in the market, see, inter alia, Nina
Boeger, ‘Book Review: The Regulation of the State in Competitive Markets in the EU by Erika Szyszczak® 33
European Law Review (2008) 442; Wolf Sauter and Harm Schepel, State and Market in European Union Law: The
Public and Private Spheres of the Internal Market Before the EU Courts (Cambridge University Press 2009). For a
general overview on the single market as an objective of the EU as a whole see Paul Craig and Grainne De Burca,
EU Law: Texts, Cases and Materials (Oxford University Press 2011), p. 581-610.

26 Alison Jones and Brenda Sufrin, EU Competition Law: Text, Cases and Materials (Oxford University Press 2014),
p.- L.

27 Bishop and Walker, [2010], para. 1-002. See also on the importance of economics in EU competition law: Monti,
[2007], p. 53-87.
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used to guide the application of the law and improve the economic quality of the decision-
making, but not to substitute the law by pure economics.?® From my perspective, the use of
microeconomics and industrial organization are auxiliary to the study and application of law, in
the sense that they may influence the legislative drafting process and provide the judge with some
essential knowledge to refer to when deciding a case. However, at least in my point of view, they

are not the sole answer to legal problems.

This point requires further clarification. This dissertation uses a qualitative interdisciplinary
method incorporating an economic approach to law but does not employ either a ‘law and
economics’ or ‘behavioral economics and law’ approach when analyzing the law.”’ Law and
economics presupposes the use of economic theory, traditionally microeconomics, to predict
human conduct in response to the law — for example, conduct changes under the influence of
incentives — and also provides “a useful normative standard for evaluating law and policy”.*°
Behavioral economics and law provides explanations and predicts how humans will behave when
making decisions based on the current status of the law or how they will behave if the law is
changed.3! These two methodologies take economic theory one step further than my
economically informed legal approach does because they assume a construction of the legal rules
anchored on economic theory and see economics as the guide to law and not as a supplement to
it. On the other hand, in the economically informed legal analysis, the study, evaluation and
bettering of EU competition law uses economic theory as a starting point to improve the legal
regulation of buyer power, determine what the legal principles are and try to ensure that the legal
regulation of purchasing behaviors is as economically sound and efficient as possible, within the
goals and principles pursued by the EU competition law.

The economically informed legal analysis in this study, therefore, serves four purposes. Firstly,
understanding what buyer power is, its economic implication and how it works is a necessary
starting point for a legal analysis of buying conducts. Secondly, the understanding of buying
conducts has allowed me to group different behaviors together and classify them as either
exploitative, exclusionary of seller-oriented exercises of buyer power. Thirdly, within each of the
sub-type of exercise of buyer power, I have identified economic theories of harm that are
assessed through the legal treatment by the competition provision, the case law and the
Commission’s practice. Using theories of harm anchored on economic scenarios allows me to
discuss buyer power in a holistic manner encompassing all competition law areas, without
dividing economic conducts and effects into legal constructs. Fourthly, an understanding of buyer

28 Jan M. Smits, What is Legal Doctrine? On the Aims and Methods of Legal-Dogmatic Research (2015) 1.

2 For more on behavioral economics and law, see: J De Conninck, ‘Behavioural Economics and Legal Research’ in
Mark Van Hoecke (ed), Methodologies of legal research: which kind of method for what kind of discipline? (Hart
2011), p. 257-275.

30 Robert Cooter and Thomas Ulen, Law & Economics (Pearson 2008), p. 4.

31 De Conninck [2011], p. 258-266.
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power effects allows me to assess which type of harm triggers competition intervention and the
welfare standard that is protected as the outcome of the case law. The identification of which
harm triggers competition intervention and which type of welfare is protected allows me to
determine whether there is a consistent competition policy across the different theories of harm
and types of conducts. Concerning the type of harm required to trigger the application of the law,
my discussion aims to identify which type of standard is employed in EU competition law. In
other words, whether EU buyer power regulation intervenes adopting a broad perspective even
absent evidence of direct end downstream consumer harm towards the protection of the
competitive process in either the upstream or downstream markets; or whether it resorts to a
narrower approach in which competition law is triggered as advocated by the Chicago school,

only upon direct end consumer harm.>?

2.3 The use of economic theory

Following the discussion regarding the economically informed legal analysis, I have integrated
economic theory in this dissertation by means of a literature review on buyer power economics,
in chapter 3. Here, I discuss the economic effects of monopsony and bargaining power from a
static and dynamic perspective, as well as its impact on welfare. This analysis is made by a
literature review focused on the main works that have been published over the last two decades,
while not disregarding the seminal work of Galbraith, which has inspired theories of buyer
(bargaining) power.>* This literature review comprises recounting and analyzing economic theory
and goes beyond a mere summary of it. One of the important remarks to be made concerning the
economics of buyer power and its theorization is that most economic models studying buyer
power deal with private buyers and not public buyers,* which tend to be outside of the scope of
EU. Also, these models tend to be based on an intermediate dealer that usually enjoys substantial

upstream and downstream market power, as is the case, for example, with large food-retailers.®

32 On the different welfare standards, see: Bishop and Walker, [2010], para. 2-001-2-019. See also in detail chapter 4,
section 4.4.3.

3 John Kenneth Galbraith, The Affluent Society & Other Writings 1952-1967: American Capitalism; The Great
Crash, 1929; The Affluent Society; The New Industrial State. (The Library of America 2010), p. 97-135.

3 A notable exception to this is the study made by Daniel Condon, ‘Monopsony Power and the Market for Clergy:
Some Evidence from the Census’ 42 The Quarterly Review of Economics and Finance (2002) 889.

35 See, for example on food retailing: European Commission and others Buyer Power and its Impact on Competition
in the Food Retail Distribution Sector of the European Union, (2000); UK Competition Commission Supermarkets:
A report on the Supply of Groceries from Multiple Stores in the United Kingdom, London (2000); Paul W Dobson,
‘Exploiting Buyer Power: Lessons from the British Grocery Trade’ 72 Antitrust Law Journal (2004-2005) 529; S.
Robson (Rob) Walton, “Wal-Mart, Supplier-Partners, and the Buyer Power Issue’ 72 Antitrust Law Journal (2004-
2005) 509; Jorge Rodrigues, Buyer Power and Pass-Through of Large Retailing Groups in the Portuguese Food
Sector (2006); Paul W. Dobson and Ratula Chakraborty, ‘Buyer Power in the UK. Groceries Market’ 53 The
Antitrust Bulletin (2008) 333; Oddgeir Hole, Price Setting in the Swedish Grocery Market: Monopoly and
Monopsony Market Forces (2008); Paul Walter Dobson, ‘Relationship Between Buyer and Seller power in Retailing:
UK Supermarkets’ in Bruce Lyons (ed), Cases in European competition policy: the economic analysis (Cambridge
University Press 2009); Lehiaren Defentsarako Euskal Auzitegia / Tribunal Vasco de Defensa de la Competencia
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My study, however, does not carry out a sectoral analysis of any industry in particular and instead
analyzes buyer power as a whole.

Finally, I resort to ordoliberalism as a benchmarking tool pertaining to the consistency and
compatibility of buyer power regulation; I discuss this economic school of thought below.

2.3.1 Comparing buyer power regulation with ordoliberal competition policy

The use of economics and the adoption of specific schools of economic thought have a
considerable impact on the design, interpretation and evaluation of competition regulation, as
well as affecting the ethical implications and moral choices of policy makers and academics.>®
Furthermore, competition policies and rules are based on different goals and premises, which are
protected by the Courts in the application of the law and which shape the judgments’ content
through the legal language. The protection of these goals is usually obtained through the use of

economic and legal arguments that academically support one argument or solution over another.

As part of my research, I have decided to compare the regulation of buyer power in the EU and
(to a limited extent) in the US antitrust with a buyer-power inspired ordoliberal competition
policy3” Tt is important to stress that this comparison does not intend to determine whether EU
buyer power regulation is ‘ordoliberal’, but rather whether the buyer power regulation and the
case law is compatible with this economic school of thought. Such an approach would require
different methodology and would answer different research questions than those which I
investigate in this study, although I acknowledge this as an area ripe for competition policy
research. The use of ordoliberal competition as a comparison benchmark enables me to determine
whether the case law and the Commission’s practice are compatible with this economic school of
thought or not, as regards buyer power. Also, employing ordoliberal competition policy as a
benchmark tool gives my comparison and policy choices an academic background and
justification.

There are several reasons that justify this particular comparison. A comparison of the EU
regulation on buyer power with ordoliberalism is interesting and valuable because it allows

Distribution of Daily Consumer Goods: Competition, Oligopoly and Tacit Collusion, Vitoria-Gasteiz (April 2009);
Bob Young, ‘Supermarket Buyer Power’ Competition Law Insight (2013) 13; Javier Berasategi, Supermarket
Power: Serving Consumers or Harming Competition (2014); European Commission (2014); Bundeskartellamt
Summary of the Final Report of the Sector Inquiry into the Food Retail Sector, (2014).

3 For a general treatment of ethics in economics see: A. Dutt and C. Wilber, Economics and Ethics: An Introduction
(Palgrave Macmillan UK 2010). See also: Walter J. Schultz, The Moral Conditions of Economic Efficiency
(Cambridge University Press 2001), who puts forward that “efficient outcomes of market interaction cannot be
achieved without a system of moral normative constraints for securing competitive behavior and a set of conventions
for facilitating exchange, for coordinating supply and demand, and for internalizing certain types of externalities” p
1.

37 See for a somewhat similar methodology employed by Bovis to the analysis of public procurement rules under a
method he has labeled as “[t]he ordoliberal approach to public procurement regulation” in Christopher Bovis, The
Law of EU Public Procurement (2nd ed. edn, Oxford University Press 2015), paras. 1.20-1.62.
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determination of whether the current legal treatment is consistent in policy terms with this
economic school of thought and opens the way for further research in this area. In particular, my
comparison will try to determine whether EU buyer power regulation also seeks to protect the
competitive process in the upstream and downstream markets and protects the economic freedom
of rival buyers without the need for downstream consumer harm. Also, the comparison would
allow me to determine the internal consistency of the case law across the different competition
law areas, as an ordoliberal background grants me full scope with which to contrast the specific
regulations against. Furthermore, this comparative analysis also allows me to contrast whether
there is any policy tension among the EU institutions regarding buyer power; i.e. whether the
Courts and the Commission have different enforcement and policy preferences, particularly
regarding the type of harm required for competition intervention in buyer power cases. Also,
resorting to ordoliberalism as a benchmarking tool provides the reader with the academic
background information and assumptions that underpin my qualitative assessment of the case law
and the Commission’s practice. Furthermore, a comparison of the EU buyer power regulation
with ordoliberal competition policy also enables me to contrast the outcomes with other
competition policy schools — in particular the Chicago and Post-Chicago schools — and
determine whether a different policy approach has an impact in the outcome of the cases. Lastly,
a comparison with ordoliberal economic theory grants this study further novelty when compared
to various other attempts to discuss buyer power regulation in EU competition law.

To carry out this comparison of EU buyer power regulation to ordoliberalism, I incorporated, in
chapter 4 of the thesis, a discussion of ordoliberal competition policy and my interpretation of
what an ordoliberally inspired buyer power competition policy implies. This analytical study of
buyer power through an ordoliberal lens is the basis of my assessments through the dissertation.
This comparison is incorporated by analyzing the outcome of the case law to ordoliberal theory
and highlighting the congruence of the case law with it. As part of this analysis, I also discuss
arguments that may explain the reasons why the Courts have decided to adopt their given
approach from a competition policy perspective. My research visits to the University of Freiburg
and the Walter Eucken Institute under the supervision of Professor Emeritus Viktor Vanberg and
Professor Lars Feld were of invaluable help.

2.4 Literature review

I have performed an ongoing analysis of the economic and legal literature to describe the current
state of the law, criticize and/or support my arguments and analysis. In this thesis the economic
literature review is mostly confined to chapters 3 and 4, which expressly deal with the economic
analysis of buyer power and ordoliberalism; however, the use of economic arguments and
sources is found across the entire study. The legal literature review is carried out through the
whole dissertation and not drafted in the form of a specific chapter. The ideas and arguments
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formulated in each chapter will be anchored and supported by previous existing academic work
and the case law. The material was obtained through perusal of electronic and physical databases
and by reference in most cases to peer-reviewed prestigious journals. The relevant information

concerning the employed literature has been gathered in the bibliography section.

2.5 The legal analysis, a doctrinal work

The core of this dissertation is the legal analysis of EU competition law regulation of buyer
power by means of studying the relevant legal norms, the case law, soft law instruments and
academic literature. This legal study will be carried out following the legal doctrinal method, as I
describe in this sub-section. This qualitative legal method implies the use of the legal system as

8 and as the theoretical

the subject of inquiry with its own hierarchy or norms and rules,’
framework in which the research answers are to be found.>® For this I have collected the relevant
legal material — by referring to the relevant legal sources, interpreting the law following the legal
rules of interpretation with a preference for a teleological approach and recourse to classical rules

on legal construction of arguments, and principles of EU law.

I use the legal doctrinal method for the evaluation of buyer power regulation to determine both
what the current state of the law (de lege lata) is and how it ought to be (de lege ferenda), in the
case of inconsistencies, based on the law itself, economic theory and competition policy. This
method comprises a systematic study of the regulation governing buyer power as an economic
phenomenon, the content of such regulation, resolving its unclarities and creating a consistent and
cohesive legal buyer power regulation.*’ The adoption of the legal method is justified because the
focal point of my research is determining what the regulation of buyer power is, and, therefore,
clarifying the state of the law.

Thus, the interpretation of the texts shall be based upon the hierarchy of norms, deductive
reasoning and argumentation by analogy towards the systematization and rationalization of the
current law on buyer power. In this sense, this dissertation adopts an analytical posture when
examining the law and resorts to qualitative analysis rather than any quantitative analysis of the
law. In the following sections, I discuss how I have identified, gathered and used the relevant

legal sources to my study.

38 P, C. Westerman, ‘Open or Autonomous? The Debate on legal Methodology as a Reflection of the Debate on Law’
in Mark Van Hoecke (ed), Methodologies of Legal Research: Which Kind of Method for what Kind of Discipline?
(Hart 2011), p. 90.

3 J. BM. Vranken, ‘Methodology of Legal Doctrinal Research: A Comment on Westerman’ in Mark Van Hoecke
(ed), Methodologies of legal research: which kind of method for what kind of discipline? (Hart 2011), p. 113.

40 Smits, p. 5.
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2.5.1 Selection of legal sources

This dissertation studies the legal regime applicable to buyer power cases under EU competition
law. Consequently, the main source will be EU competition law, as integrated in the EU
foundational treaties and derived community law’s practice.! However, due to the primacy of
EU competition law and the effects of the Regulation 1/2003? on the national competition laws
of MS this implies that there is a harmonized and largely homogeneous legislative framework
across the EU that regulates the buyer power of undertakings.*> Consequently, the general
conclusions that are extrapolated from this EU buyer power analysis can be extrapolated with
minor adjustments to the national regulation of buyer power in different MS, with the exception
of unilateral behavior that can go further than what is stipulated by EU competition law. The
focus on EU law explains the limited use of national legislation addressing buyer power, with the
exception of the regulation of unfair purchasing practices, which remains an issue mostly
addressed outside EU competition law.

Lastly, for all legal sources, a continual selection and review of analysis has been made
throughout the research project, covering not only the existing state of the law, but also the
developments that have occurred since the start of the research project in October 2012 and until
its completion in October/November 2016.

2.5.2 EU Sources

EU treaty law constitutes the primary source of law for this dissertation, as both the TEU and
TFEU constitute the vertex of the hierarchy of norms in EU law. In accordance with the direct
effect doctrine norms contained in the treaties, it “must be interpreted as producing direct effects
and creating individual rights which national courts must protect”.** The core regulation of EU
competition law is contained in the TFEU, in particular, its Title VII Chapter 1 on the norms of
competition (arts. 101-109 TFEU), which are of fundamental importance for this research project.

41 For a general treatment of the sources of EU law see: Craig and De Biirca, [2011], p. 103-120; Derrick Wyatt and
Alan Dashwood, Wyatt and Dashwood's European Union Law (6th ed. Alan Dashwood ... [et al.]. edn, Hart 2011),
p- 23 and ss; Lorna Woods and Philippa Watson, Steiner & Woods EU Law (11th Edition edn, Oxford University
Press 2012), p. 77-78. For a classical treatment of the sources of law in the Common Law system, see: John Chipman
Gray, The Nature and Sources of the Law (2nd Edition edn, The MacMillan Company 1927), p. 152-308. For an
eminently positivist treatment of the hierarchy and sources of the law, based on the idea of a “Grundnorm”, see
Hans Kelsen, General Theory of Law and State, Vol. 1 (Reissued. edn, Russell & Russell 1961), p. 123-161. For an
international law perspective, see: Marci Hoffman and Mary Rumsey, International and Foreign Legal Research : A
Coursebook (2nd ed. edn, BRILL 2012), p. 9-16.

42 Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules on competition laid
down in Articles [101] and [102] of the Treaty [2003] OJ L 1/1.

4 For a discussion on harmonization of EU Law and its historical development see: Craig and De Burca, [2011], p.
162-163.

4 Judgment of 5 February 1963 in Van Gend en Loos v Administratie der Belastingen, C-26/62, EU:C:1963:1. For a
detailed treatment of the direct effect doctrine see: Craig and De Burca, [2011], p. 180-217; Wyatt and Dashwood,
[2011], p. 235-285; Woods and Watson, [2012], p. 100-120.
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The TFEU, however, does not expressly contain norms for the assessment of concentrations
(merger control regime), which is in turn regulated by means of secondary sources of EU law.*
Also, some general treaty provisions of the TFEU, albeit not directly part of EU competition law,
are relevant for this thesis, such as Article 2.3 on common economic policies; and Article 4.2(a)
on the regulation of the fundamental freedoms in the internal market. None of these provisions
deal explicitly with buyer power but with the control of market power in general. Regarding the
EEA pillar, the corresponding provisions dealing with competition law are Articles 53 to 60 EEA
the content of which is equivalent to the competition provisions in the TFEU. For the sake of
clarity, I only refer to the provisions in the TFEU unless explicitly stated otherwise.

Additionally, EU competition law is also regulated by means of derived legislation as defined in
Article 288 TFEU. These legal sources are regulations, directives, decisions, recommendations
and opinions, the latter two having no binding force (Article 288 TFEU). Regulations and
directives are usually accompanied by recitals, which, despite lacking binding force, serve as
interpretative guidelines for the application of the law by determining the objectives pursued by
the legislation in question. In the words of the CJEU, “[wi]hilst a recital in the preamble to a
regulation may cast light on the interpretation to be given to a legal rule, it cannot in itself
constitute such a rule”.*® Lastly, for this study, Regulations and Directives have been of
importance as instruments of positive law that occasionally regulate the exertion or limitation of
buyer power or related aspects, particularly concerning sectoral specific regulation.

2.5.3 EU and national case law

I also analyze the case law from the EU/EEA Courts, namely the CJEU, the General Court and
the EFTA Court when deciding buyer power cases. The EU case law is of pivotal importance for
determining what the regulation of buyer power is, and, in practice, the most important and
frequent source given the lack of direct regulation and the vagueness of the primary EU
competition law sources. Firstly, the case law and its interpretation have binding power (either
inter partes or erga omnes) in the form of legal precedents, whether they are direct actions*’ or

8

references for preliminary rulings,*® as clarified in the Rules of Procedure of the Court of

45 Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations between undertakings
(the EC Merger Regulation) [2004] OJ L 24/1.

46 Judgment of 13 July 1989 in Casa Fleischhandel v BALM, C-215/88 EU:C:1989:331, para. 31.

47 Infringement actions against MS (arts. 285-260 TFEU); actions of review of legality of acts of EU institutions
(arts. 263, 264 and 266 TFEU), actions for failure to act (Article 265 and 266 TFEU) and action for damages (arts.
268, 340(2) and 340(3)TFEU).

4 Article 267 TFEU. See the position of Carl Baudenbacher who puts forward that preliminary rulings have inter
partes binding power but might also have erga omnes effects “for rulings stating the invalidity of a provision of
secondary law” but “in the more frequent cases where the ECJ interprets Community law, the rulings of the ECJ are
not legally binding on other courts. However, in practice, judgments of the ECJ rendered under Article 234 EC (now
267 TFEU) will in many cases have a factual erga onmes effect”, Carl Baudenbacher, ‘The Implementation of
Decisions of the ECJ of the EFTA Court in Member States' Domestic Legal Orders.” 40 Texas International Law
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Justice.** Secondly, the case law shapes the content of the legal provisions by determining its
scope, content and applicability, being of great value to academics and practitioners in terms of
determination of what the state of the law is and the expected outcome of a case.

I analyze the case law in English. In the case of doubt and/or to corroborate the correct
interpretation of it, the Spanish, and to a lesser extent, French official translations have been
cross-checked. This cross-checking is made to attest whether inconsistencies might exist between
the versions which might lead to different applicability of the law in the different Member States.

When analyzing case law of the CJEU, particular attention shall be paid to the Advocate
General’s Opinions, should there be any.’° Despite the fact that the opinions have no binding
force, they are usually influential for the CJEU, which goes as far as echoing them in its
decisions, and its reasoning is usually more comprehensive and thorough than the judgment
itself.>! Some of the Opinions have considerable value in shaping the CJEU’s Judgments and
developing the legal treatment to buyer power cases and have been thoroughly assessed.>

National case law emanating from the EU MS will also be analyzed, albeit to a lesser extent as
national treatment of buyer power is outside of the scope of this dissertation. The study of
national case law does not attempt to carry out a comparative analysis between the jurisdictions,
but to borrow solutions from undecided cases at the EU level, determine the consistency among
the supranational and national courts or illustrate buyer power problems to enrich the discussion
of buyer power. Also, I occasionally analyze decisions rendered by the highest-ranking decision-
making body of that MS, as well as decisions by the National Competition Authorities (NCAs).
My linguistic limitations have also influenced the determination of which national jurisdictions
will be subject to scrutiny. Case law in English and Spanish will be analyzed; to a second and
lesser degree, case law in French, Italian, Portuguese and German will be studied only when its
importance justifies its inclusion.

Both EU and national case law will be selected by the following pre-established criteria: cases
dealing with agreements among undertakings and the applicability of Article 101 TFEU; cases
involving unilateral behavior under the scope of Article 102 TFEU; and cases dealing with

Journal (2005) 383, p. 396-397. The author agrees with this pragmatic view that in most cases the CJEU preliminary
rulings — and analogically the EFTA Court preliminary rulings are likely to have a de facto binding power.

4 “A judgment shall be binding from the date of its delivery. 2. An order shall be binding from the date of its
service”, Article 91 of the Rules of Procedure of the Court of Justice [2012] OJ L 265/1.

30 Article 252 of the TFEU; Article 20 of the Protocol (No 3) on the Statute of the Court of Justice of the European
Union [2010] OJ C 83/210; and Article 82 of the Rules of Procedure of the Court of Justice [2012] OJ L 265/1.

3! Craig and De Burca, [2011], p. 62.

52 On the influence of the Opinions of the Advocate Generals on Judgments see: Cyril Ritter, ‘A New Look at the
Role and Impact of Advocates-General — Collectively and Individually’ 12 Columbia Journal of European Law
(2006) 751; Carlos Arrebola, Ana Julia Mauricio and Héctor Jiménez Portilla, An Econometric Analysis of the
Influence of the Advocate General on the Court of Justice of the European Union (2016). On the methodological
impact of Advocate General Decisions in EU competition law see Malgorzata Agnieszka Cyndecka, ‘The
Applicability and Application of the Market Economy Investor Principle’ (2015), 14-15.
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concentration assessments under the EU Merger Control Regulation.> Therefore, I have excluded
cases dealing with State aid, Services of General Economic Interest under the scope of Article
106 TFEU, and purchasing conducts by public buyers under the scope of public procurement.

Lastly, the relevant case law has been obtained through the perusal of public legal databases
services, such as EURIlex and Info-Curia, and private databases such as LexisNexis or Westlaw.
Owing to the vastness and complexity of the topic, it is possible that I may have overlooked some
cases or investigations dealing with buyer power and I acknowledge these possible
inadvertencies.

2.5.4 US antitrust law and case law

Selected US antitrust regulation and case law, particularly rendered by the Supreme Court and
Courts of Appeals of the United States of America will also be studied, to a minor extent, to
study the legal treatment given to buyer power. The integration of US antitrust into this study
does not aim at producing a comparative analysis concerning buyer power regulation as such, due
to the complexity of the task and the need for a specific methodology for it. However, the study
of buyer power regulation in US antitrust allows me to identify and evaluate the legal treatment
and contrast it with the regulation of buyer power in EU competition law. This added component
is valuable because both jurisdictions and academics pay close attention to the legal
developments and it also serves to highlight competition policy similarities and differences
among the regimes.>* I have obtained the US legal sources by means of public legal databases
services such as the website of the Supreme Court, Department of Justice and the Federal Trade
Commission, and private services such as LexisNexis or Westlaw. Lastly, to guide the correct
application and the integration of the most relevant US cases to this dissertation, my visits to the
Law School of the University of Wisconsin under the supervision of Professor Emeritus Peter C.
Carstensen and the Law School of the University of Minnesota under the supervisor of Professor
Daniel J. Gifford were of invaluable assistance.

2.5.5 Softlaw: The Commission’s and NCAs’ Guidance Notes and Decisions

The Commission’s Guidance Notices and individual Commission Decisions are two secondary
legal sources of special importance for the analysis of buyer power regulation. Their role and

purpose are derived from a “duty to pursue a general policy designed to apply, in competition

53 Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations between undertakings
(the EC Merger Regulation) [2004] OJ L 24/1.

3 Daniel J. Gifford and Robert T. Kudrle, The Atlantic Divide in Antitrust: An Examination of US and EU
Competition Policy (University of Chicago Press 2015).
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matters, the principles laid down by the Treaty and to guide the conduct of undertakings in the

light of those principles”.%

In accordance to Article 288 TFEU, the Commission’s Communications and Notices constitute
soft law’® as instruments without direct effect or binding force for the Courts, as recently stressed
by the CJEU in Post Danmark when stating that “the administrative practice followed by the
Commission is not binding on the national competition authorities and courts”.’” However, the
Commission’s guidance notices do have a binding effect for the Commission itself when deciding
cases,’® and, therefore, have a decisive role in the decision-making process>® as they guide the
enforcement priorities and grant undertakings some guidance regarding the way the Commission
applies competition law and approaches different practices.®® In my study, I analyze the different
guidance instruments issued by the Commission because, even if they do not generally address
buyer power as a main concern, some of them contain important policy and economic statements
concerning buying conducts, particularly regarding horizontal and vertical agreements, as well as
concentrations.

I have also resorted to the analysis of Commission’s Decisions regarding buyer power cases as a
secondary legal source, as these Decisions are not binding for the Courts but binding for the
parties involved as part of the Commission’s enforcement role in EU competition law.%!
Individual decisions are important for the study of buyer power for several reasons: firstly, due to
the lack of a large amount of case law, the Commission’s Decisions are a good source by which
to determine the Commission’s approach to some of the buyer power issues and, therefore, shed
some light concerning the legal treatment to some issues. This is particularly the case for certain
theories of harm or topics in which there is no case law and only Commission’s practice that
should be given some legal value as a precedent, but with no binding force sensu stricto as the
Court’s judgments; secondly, individual Decisions usually deal in extenso with the factual and

55 Judgment of 28 June 2005 in Dansk Rorindustri and Others v Commission, C-189/02 P, EU:C:2005:408, para.
170, quoting Judgment of 7 June 1983 in Musique Diffusion Frangaise and Others v Commission, Joined cases C-
100-103/80, EU:C:1983:158, para. 105.

5¢ Linda Senden, Soft Law in European Community law, Vol. 1 (Hart 2004). See also Francis Snyder, ‘Soft Law and
Institutional Practice in the European Community’ in Stephen Martin (ed), The Construction of Europe: Essays in
Honour of Emile Noél (Springer Netherlands 1994) <http://dx.doi.org/10.1007/978-94-015-8368-8_10>.

57 Judgment of 6 October 2015 in Post Danmark, C-23/14, EU:C:2015:651, para. 52.

38 Judgment of 28 June 2005 in Dansk Rorindustri and Others v Commission, C-189/02 P, EU:C:2005:408; Oana
Stefan, ‘European Union Soft Law: New Developments Concerning the Divide Between Legally Binding Force and
Legal Effects’ 75 Modern Law Review (2012) 879; Oana Stefan, Soft Law in Court: Competition Law, State Aid and
the Court of Justice of the European Union, Vol. 81 (Kluwer 2013); Jones and Sufrin, [2014], p. 118.

% For a discussion of the legal value of these secondary sources and soft law in EU law see: Senden, [2004]; Craig
and De Burca, [2011], p. 107. Jones and Sufrin, [2014], p. 118.

0 Judgment of 28 June 2005 in Dansk Rorindustri and Others v Commission, C-189/02 P, EU:C:2005:408, para. 170
and Judgment of 7 June 1983 in Musique Diffusion Frangaise and Others v Commission, Joined cases C-100-103/80,
EU:C:1983:158, para. 105.

! Article 105 TFEU and Article 7 of the Council Regulation (EC) No 1/2003 of 16 December 2002 on the
implementation of the rules on competition laid down in Articles [101] and [102] of the Treaty [2003] OJ L 1/1.
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economic analysis of buying conducts as part of the case assessment. Thirdly, the Commission’s
Decisions are also a main source of the judgments rendered by the Courts, which also allows for
a comparison of the buyer power treatment between the Commission and the Courts and shapes

buyer power regulation and the Commission’s enforcement practice.

Lastly, on a national level, the NCAs’ Decisions and Notices fulfill a role equivalent to that
played by the Commission at the community level. Due to the scope of this dissertation, their
individual decisions and guidance instruments will be the subject of analysis to only a minor

extent and only when considered relevant.®?

2.6 Interpretation of legal sources: the teleological method

For the interpretation of the legal sources, I employ the teleological method. This interpretative
approach places the emphasis on interpreting the text of the statute or legal rule in accordance
with its purpose “as inferred from its context or to the aims of a group of legal norms seen in their
interrelationships”.%®> The teleological interpretation presupposes that the legislator had a policy
goal in mind when drafting the norm and that the outcome of its interpretation should be in
accordance with that policy goal.®* In fact, the interpretative method of the CJEU has been

5 as its role as an

qualified as a “purposive method”, following the Common Law tradition,®
adjudicative body with binding precedents allows it to pursue some EU competition law goals
that are in accordance with the economic and/or political policies it aims to support or implement.
This key characteristic of its judicial interpretation has allowed the CJEU to play a leading role in

the dynamic development of EU competition law.

There are several reasons that justify the choice of such an interpretative method. First, the
teleological approach is an interpretative method widely employed by the Courts®® and the EFTA

2 For example, both the former Office of Fair Trading (UK) and the Bundeskartellamt (Germany) have issued
interesting discussion papers and studies in the field of buyer power that are extensively used in this dissertation.

9 Joxerramon Bengoetxea, The Legal Reasoning of the European Court of Justice: Towards a European
Jurisprudence (Clarendon Press 1993), p. 250.

% See also: Takis Tridimas, ‘The Court of Justice and Judicial Activism. (European Community)’ 21 European Law
Review (1996) 199, p. 205; Bruno de Witte, Elise Muir and Mark Dawson, Judicial Activism at the European Court
of Justice (Edward Elgar 2013).

%5 The purposive method of interpretation is seen in the Common Law countries as the equivalent to teleological
interpretation. In this sense, see the opinion of Lord Slynn of Hadley when stating: “To my mind ‘teleological’ is
synonymous with ‘purposive’, and ‘purposive construction’ is a notion familiar to English lawyers. It is for this
reason that in my opinion it is wrong to say that English judges apply simply literal interpretation. In the past they
may have done so but for many years there has been a willingness to look at a ‘purpose’”, in Gordon Slynn, ‘They
Call it 'Teleological.' (Interpreting Law by Looking at the Design and Purpose of the Legislature)’ 7 Denning Law
Journal (1992) 225.

% See for example the case Judgment of 12 November 1969 in Stauder v Stadt Ulm, C-29/69, EU:C:1969:57, para 3,
in which the CJEU stated: “When a single decision is addressed to all the Member States the necessity for uniform
application and accordingly for uniform interpretation makes it impossible to consider one version of the text in
isolation but requires that it be interpreted on the basis of both the real intention of its author and the aim he seeks to
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Court,”” particularly in the field of competition law.%® Second, the teleological interpretative
method is suited for competition rules because the raison d’étre of EU competition law deals
with the promotion and protection of competition and economic efficiency, economic and
societal goals that are suitable to be factored in by the Courts when interpreting and applying the
law to buying behaviors.®” Third, the fact that the teleological interpretative method integrates
goals and aims of the rules also makes it an adequate choice due to its compatibility with an
economically informed legal analysis of buyer power, as it allows room for the integration of
economic discussions as part of the legal analysis.”

2.7 Citation and nomenclature

With the entry into force of the Lisbon Treaty, the Articles of the former EC Treaty have been
renumbered.”! The provisions dealing with the treatment of undertakings have remained identical
in their content with minor terminology modifications and are now grouped under Title VII,
Chapter 1, Section 1, in particular, Articles 101-109 TFEU. Consequently, and to facilitate the
reading of this dissertation, when discussing legislation and the case law I employ the post-TFEU
numbering and re-number the original provisions in brackets, unless for some historical or

contextual reason this is undesirable.

achieve, in the light in particular of the versions in all four languages”. This same text was used by the CJEU in
Judgment of 7 July 1988 in Moksel v BALM, C-55/87, EU:C:1988:377.

7 For a similar view and supporting the use of a teleological method in EU Treaty Law for being particularly suited
for the interpretation of the Treaties see Tridimas (1996). For an analysis of the interpretative methods used by the
EFTA Court and in particular its use of a teleological (pro-integrationist) approach, see Halvard Haukeland
Fredriksen, ‘The EFTA Court 15 Years On’ 59 Int Comp Law Quart (2010) 731; Halvard Haukeland Fredriksen and
Christian N.K. Franklin, ‘Of Pragmatism and Principles: The EEA Agreement 20 Years On’ 52 Common Market
Law Review (2015); Carl Baudenbacher (ed) The Handbook of EEA Law (Springer 2015).

%8 J. Bengoetxea, N. MacCormick and L. Moral Sorian, ‘Integration and Integrity in the Legal Reasoning of the
European Court of Justice’ in Grainne De Btrca and J. H. H. Weiler (eds), The European Court of Justice, Vol. 10/1
(Oxford university press 2001), p. 43. See also supporting the wide use of the teleological approach: Bengoetxea,
[1993], p. 250, 255-258 and 264, when making particular reference to the usage of a teleological criterion by the
CJEU in Judgment of 21 February 1973 in Europemballage Corporation and Continental Can Company v
Commission, C-6/72, EU:C:1973:22, and in p. 226, when addressing the correct interpretation of article 2 of the EC
Treaty. Also, using referring to Europemballage Corporation and Continental Can Company v Commission, see:
Renato Nazzini, The Foundations of European Union Competition Law: The Objective and Principles of Article 102
(Oxford University Press 2011), p. 1. See also, Asterios Pliakos and Georgios Anagnostaras, ‘Mediaprint Zeitungs-
und Zeitschriftenverlag GmbH & Co. KG v. Osterreich-Zeitungsverlag GmbH’ 48 Common Market Law Review
(2011) 1313, p. 1321.

% See also using teleological interpretation within EU competition law Nazzini, [2011], p. 107-133.

70 Tbid, p. 107.

7! The Treaty of the Functioning of the European Union and the Treaty of the European Union entered into force on
December 1%, 2009, along with the Treaty of the European Union.
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Regarding the legal citation and in accordance with the absence of legal citation rules at the
Faculty of Law of the University of Bergen, I have used OSCOLA as the referencing system.”
However, I have adjusted it slightly to better suit the needs of my research.

For the citation of the Courts case law, I employ a slightly modified version of the European Case
Law Identifier (ECLI), which has been developed by the CJEU “to facilitate the correct and
unequivocal citation of judgments from European and national courts”.”® The national case law,
in particular that of the US, is cited in the standard form adopted in the country, which is not
consistent with the ECLI system. Also, for Commission Decisions, soft law and judgments I have
chosen to employ full references to facilitate any corroboration exercise by the reader.

72 University of Oxford Faculty of Law, OSCOLA: Oxford University Standard for the Citation of Legal Authorities
(Fourth Edition, Faculty of Law, University of Oxford 2012).

73 https://e-justice.europa.eu/content_european_case law_identifier _ecli-175-en.do;
http://curia.europa.eu/jcms/jcms/P_125997/.
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Part 11

Buyer Power
Economics and
Ordoliberal Buyer
Power Policy



3 Buyer power: Monopsony and Bargaining Power, an
economic approach

3.1 Introduction

Understanding buyer power economics in its forms of monopsony and bargaining power is a pre-
requisite to the analysis of buyer power treatment in EU competition law and policy. In this
chapter, I shift the traditional angle of competition law to discuss the economics of buying
conducts by engaging in a literature review on the matter.”* In conducting this economic analysis
I detach from traditional approaches to buyer power that equate it with monopsony cases,’> or the
view that buyer power cases are the mirror image of monopoly cases.”® Also, I challenge the view
that the only positive expression of buyer (bargaining power) is countervailing buyer power or
that, as Vogel claimed back in 1998, the concept of buyer power is alien to the economic analysis
of competition law.”” Since the early 2000s there has been a surge in economic literature dealing
with buyer power, which attempts to shed light on its competitive effects and that requires further
analysis and syntethization.

In this chapter, I analyze the economics behind monopsony and bargaining power by reviewing
the existing literature in industrial organization, albeit not doing original economic research, due
to the scope of this thesis. My aim is to present a general theory on buyer power that can be
resorted to as guidance for most type of cases, neither anchored on the more common ‘model-
based’, nor ‘sectoral based’ approaches by synthetizing the economic state of the art. This general
approach also corresponds with the holistic legal analysis I carry out regarding buyer power
regulation as I aim to offer a “one-stop shop” of buyer power effects that guides the theories of

Since the late 1990s and, particularly, during the first decade of the 21st century, the application of competition law
to buyers has become a topic of interest for academics, legal practitioners, economists and businessmen and courts
have seen an increase in buyer power cases being litigated. Arguably, the interest increase in this field has been
generated by the emergence of powerful buyers in several economic sectors, among them being the most explored
the food retailing. See, among others: OECD Policy Roundtables: Buying Power of Multiproduct Retailers, (1999);
Commission and others (2000); Walton (2004-2005); Dobson (2004-2005); Warren S Grimes, ‘Buyer Power and
Retail Gatekeeper Power: Protecting Competition and The Atomistic Seller’ 72 Antitrust Law Journal (2004-2005)
563; Dobson and Chakraborty (2008); Hole, [2008]; OECD Policy Roundtables: Monopsony and Buyer Power,
(2009); Ezrachi and De Jong (2012).

75 The opinion of the Bundeskartellamt when stating “the simple monopsony model often does not adequately reflect
the reality of procurement markets” is similar in this regard: in Bundeskartellamt Buyer Power in Competition Law -
Status and Perspectives, Bonn (2008) 2, p. 2.

7 van Doorn; Peter C. Carstensen, ‘Emerging Issues in Buyer Power Analysis’ 3 Agriculture and Food Committee e-
Bulleting, American Bar Association (2012) 2.

77 Louis Vogel, ‘Competition Law and Buying Power: The Case for a New Approach in Europe’ 19 European
Competition Law Review (1998) 4. Also supporting the view that competition economics neglected buyer power
issues see: Bundeskartellamt ‘Buyer Power in Competition Law - Status and Perspectives’ (2008) 1.
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harm in which the legal analysis is built. Furthermore, this chapter has been written with a legal
audience in mind, which explains why I have decided to keep economic jargon and
microeconomic modeling to the minimum, focusing on getting the main issues across without

compromising the depth of the discussion.

My contribution, therefore, consists in clarifying that buyer power is an umbrella term that covers
monopsony and bargaining power effects, which, despite being connected to buyers, are very
different in their nature and welfare effects. This distinction between them means that buyer
power has ambiguous economic effects.”® Furthermore, I contribute with an analysis of the
situations in which monopsony and bargaining power arise by discussing their sources as well as
their economic effects on welfare. As this chapter discusses, however, in terms of such effects,
there is no clear economic picture when it comes to buyer power among economists. In the case
of monopsony, there is agreement among the literature that monopsony is an inefficient and anti-
competitive purchasing behavior because it decreases prices below the competitive level and
withholds demand, generating an allocative welfare lose due the use of fewer resources.”’
Nevertheless, monopsony rarely occurs because it does not constitute an efficient buying conduct
for the purchaser. The same clear cut answer, however, is not to be found regarding bargaining
power effects that by and large tend to be welfare enhancing but depend not only on the upstream
effects of the purchasing but also on its related downstream effects by means of a dualistic
approach. These downstream effects are connected to whether or not there is sufficient
competition that forces the powerful buyer to pass on the benefits to end consumers in the form
of lower prices, increased quantity and quality and more variety. Furthermore, in the chapter I
submit that whenever a powerful buyer is also a powerful retailer it enjoys of an ‘hourglass
shape ™ that increases the anti-competitive risks by a buying conduct. Lastly, a contribution of
this chapter is also to remark upon the lack of economic consensus regarding the bargaining
power effects, which further limits the ability to provide standard answers that can serve as legal
guidance or evidence. This means that, from a legal perspective, the best alternative is to take a
cautious approach to buyer (bargaining) power cases and, until further necessary economic
analysis is carried out in the future,®' adopt a case-by-case assessment of conducts and effects.

In discussing buyer power economics, I have structured this chapter as follows. Section 3.2
discusses buyer power as an umbrella concept covering both monopsony and bargaining power;
section 3.3 analyzes the economics of monopsony, presents a model to back up this theory and

78 Horst Raff and Nicolas Schmitt, ‘Buyer Power in International Markets’ 79 Journal of International Economics
(2009) 222, p. 223; loannis Kokkoris and Howard Shelanski, EU Merger Control: A Legal and Economic Analysis
(Oxford University Press 2014) 408, p. 408.

7 Zhigi Chen, ‘Buyer power: Economic Theory and Antitrust Policy’ 22 Research in Law and Economics (2007) 17.
80 Term coined by the author.

81 Chris Doyle and Roman Inderst, ‘Some Economics on the Treatment of Buyer Power in Antitrust’ 28 European
Competition Law Review (2007) 210.
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discusses its sources and the likelihood that it will appear in practice. In section 3.4, I discuss the
economics of bargaining power, its differences from monopsony and its sources. I then, in section
3.5, analyze the direct and price effects of buyer power, both in monopsony and bargaining
power; while, in section 3.6, I discuss the indirect effects of buyer power. Section 3.7 concludes

with a summary of the discussion.

3.2 Buyer power as an umbrella term for competition risks

In this study I employ buyer power as an umbrella term to describe two situations that represent
different forms of buying and bargaining over purchasing prices: monopsony and bargaining
(sensu stricto) power. The term ‘buyer power’ has no generally accepted definition in economic
and legal literature and engulfs different types of purchasing strategies.?? Authors use the term to

84

only express the idea of either monopsony,? or bargaining power;** or to encapsulate both.®> In

82 Also highlighting this, see: Chen (2007) p. 19; Doyle and Inderst (2007) p. 211; Bundeskartellamt Summary of the
Final Report of the Sector Inquiry into the Food Retail Sector, (2014), 1.

% See using the term buyer power to refer to monopsony, inter alia: Manfred Neumann, Competition Policy:
History, Theory and Practice (Edward Elgar 2001), p. 11 to 12; Grimes (2004-2005); Roger G Noll, "Buyer Power"
and Economic Policy’ 72 Antitrust Law Journal (2004-2005) 589; Victor Chimienti, ‘The Abuse of Dominance in
the new Albanian Competition Act’ 26 European Competition Law Review (2005) 151; Frances Dehtmers,
‘Collective Dominance under EC Merger Control - After Airtours and the Introduction of Unilateral Effects is there
still a Future for Collective Dominance?’ 26 European Competition Law Review (2005) 638. See also using the term
buyer power mainly referring to monopsony and oligopsony effect and, in my view, somewhat imprecisely to
bargaining/countervailing power: David A. Hyman and William E. Kovacic, ‘Monopoly, Monopsony, and Market
Definition: An Antitrust Perspective on Market Concentration Among Health Insurers’ 23 Health Affairs (2004), 25;
Jonathan M. Jacobson, ‘Monopsony 2013: Still Not Truly Symmetric’ December 2013 The Antitrust Source (2013),
1; Robert O'Donoghue and A. Jorge Padilla, The Law and Economics of Article 102 TFEU (Hart 2013), p. 840; Mika
Oinonen, ‘The New 30% Rule: A Viable Solution to Detrimental Buyer Power in the Finnish Grocery Retail
Sector?” 10 European Competition Journal (2014), 97.

8 See using the term buyer power to refer to bargaining power: Doyle and Inderst (2007); Paul W. Dobson and
Roman Inderst, ‘The Waterbed Effect: Where Buying and Selling Power Come Together’ Wisconsin Law Review
(2008) 331.

8 See, using buyer power as an umbrella term, inter alia: Commission and others (2000); Ioannis Kokkoris, ‘Buyer
Power Assessment in Competition Law: A Boon or a Menace?’ 29 World Competition (2006), 139; Chen (2007);
Paul W. Dobson and Roman Inderst, ‘Differential Buyer Power and the Waterbed Effect: Do Strong Buyers Benefit
or Harm Consumers?’ 28 European Competition Law Review (2007), 393; Doyle and Inderst (2007); Peter C.
Carstensen, ‘Buyer Power and Merger Analysis—The Need for Different Metrics’ (Workshop on Merger
Enforcement held by the Antitrust Division and the Federal Trade Commission), 1; American Antitrust Institute
[2008], 96; Dobson and Inderst (2008); OECD ‘Policy Roundtables: Monopsony and Buyer Power’ (2009); loannis
Kokkoris and Leanne Day, ‘Buyer Power in UK Merger Control’ 30 European Competition Law Review (2009),
176; Dennis W. Carlton and Mark Israel, ‘Proper Treatment of Buyer Power in Merger Review’ 39 Review of
Industrial Organization (2011), 127; Ariel Ezrachi, ‘Buying Alliances and Input Price Fixing: In Search of a
European Enforcement Standard’ 8 Journal of Competition Law and Economics (2012), 47; Ezrachi and De Jong
(2012); John B Kirkwood, ‘Powerful Buyers and Merger Enforcement’ 92 Boston University Law Review (2012),
1485; European Competition Network, ECN Activities in the Food Sector (2012), para. 73; Lars Henriksson,
Countervailing Buyer Power in EU Antitrust Analysis (October 17, 2012); Henriksson, Swedish National Report:
The Grocery Retail Market in Sweden: Is Antitrust Efficiently Handling this Market? (2013); Ariel Ezrachi and Mark
Williams, ‘Competition Law and the Regulation of Buyer Power and Buyer Cartels in China and Hong Kong’ 9
Asian Journal of Comparative Law (2013) 295; Bundeskartellamt ‘Summary of the Final Report of the Sector
Inquiry into the Food Retail Sector’ (2014); van Doorn, p. 76-84; Kirkwood (2014); Kokkoris and Shelanski, [2014]
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my view, however, the imprecise use of the term has led to misunderstanding and confusion
among, particularly but not exclusively, legal scholars.

This use of an umbrella term, however, is not free from criticism; for instance, Carstensen argues
that making a distinction between bargaining power and monopsony power is “not helpful”.®¢ In
my view, the distinction is helpful because, even though bargaining power may at times be anti-
competitive, unlike monopsony power, bargaining power exercise tends to be welfare enhancing

on most occasions; rather like two different animals can belong to the same species.

Following Chen’s definition, buyer power lato sensu is exerted when a buyer (or a coordinated
group) is able to reduce purchasing prices in a profitable manner below the supplier’s standard
selling price. This price reduction can be obtained by either withholding purchases — monopsony
— or through bilateral negotiations and pure competitive bargaining to reduce the supplier’s prices
and obtain better contractual conditions.?” In both cases, the buyer captures a higher share of
surplus when negotiating with the supplier that, absent buyer power, would have been retained by
the supplier.®® These better terms and conditions, contrary to Grimes’ view, can be the result of
efficient outcomes, as occurs with bargaining power.®

This proposed definition, however, only captures pricing effects of buyer power. Additionally,
powerful buyers may also capture non-price contractual benefits such as, for example, slotting
allowances, listing charges, preferential treatment, contribution to retail expenses, transfer of
contractual risks, which are often associated with unfair purchasing practices and which I discuss
at length in chapter 9.%° The nature of the non-price benefits will largely depend on the industry
and type of contract at hand as they will derive from the outcome of negotiation between parties
that enjoy bargaining power and are usually the result of offers and counteroffers, as the Courts
of Appeal of Diisseldorf remarked.”!

407 to 441; Ezrachi [2014], p. 435; Dennis W. Carlton, Mary Coleman and Mark Israel, ‘Buyer Power in Merger
Review’ in Roger D. Blair and D. Daniel Sokol (eds), The Oxford Handbook of International Antitrust Economics,
Vol. 1 (Oxford University Press 2015), p. 530; Antonio Robles Martin-Laborda, ‘La Cadena Alimentaria: Cuando el
Poder de Mercado lo Tiene el Comprador’ (2015) accessed 12.10.2015.

8 Peter C. Carstensen, ‘Buyer Power and the Horizontal Merger Guidelines: Minor Progress on an Important Issue’
14 University of Pennsylvania Journal of Business Law (2012) 775, p. 788.

87 Chen (2007), p. 19. Also following Chen’s definition see: Kirkwood ‘Powerful Buyers and Merger Enforcement’
(2012), p. 1493. A similar definition is also used by Dobson in Dobson (2004-2005), p. 532; Dobson and Inderst
(2007), p. 393.

8 Carlton and Israel (2011), p. 128.

8 To Grimes, buyer power is the ability of the buyer to “significantly influence the terms of a purchase for reasons
other than efficiency”, Grimes (2004-2005), p. 565. This holds true only for monopsony cases and not for bargaining
power cases.

%0 Dobson (2004-2005), p. 532; Alberto Pera and Valentina Bonfitto, ‘Buyer Power in Anti-trust Investigations: A
Review’ 32 European Competition Law Review (2011) 414, p. 414; Oinonen (2014), p. 101.

91 Diisseldorf Appellate Court in Decision of 18 November 2015 EDEKA/Plus-Ubernahme revoking a Decision B2-
58/09 Edeka Konditionenforderungen - Versto3 gegen das "Anzapfverbot", 3 July 2014 by the Bundeskartellamt.
Summary available at: http://www.olg-
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In general, buyer power as a whole has two main sources: first, the existence of alternative
suppliers that would allow the buyer to obtain better price conditions from the buyer, and second,
each party’s own bargaining skill. In sections 3.3 and 3.4, I discuss the specific sources for each
of the forms of buyer power that I identify in this chapter.

However, monopsony and bargaining power are different types of buyer power. In my view, the
main difference between monopsony and bargaining power lies in whether there is a reduction of
purchases — withholding effect — to affect the price paid by the buyer.”> For monopsony to exist,
the purchasing conduct must unavoidably require a demand withholding (i.e. purchase less
quantity), whereas in bargaining power cases, the reduction in purchasing price is obtained
according to the negotiation strength of each party, where a redistribution of profit between
buyers and sellers takes places leaving “nothing on the table” (i.e. there is no allocative efficiency
loss), if parties resort to complex contracts using two-part tariffs, instead of linear pricing
contracts.

This distinction however is not shared by all legal scholars dealing with buyer power. For van
Doorn, for instance, the main difference between monopsony and buyer power lies in the fact that
monopsony power is only exercised against suppliers with no seller power, while bargaining
power occurs among parties with market power.”> This approach, however, overlooks the fact
that a buyer with monopsony power could still withhold purchases, even if the supplier has seller
market power when the supply curve is upward slopping. However, van Doorn also admits that
for monopsony power to exist there must be a purchase withholding, while for bargaining power

there is none.”*

Consequently, and to facilitate the understanding of the terminology, I will use term buyer power
whenever I am referring to the two variants in a joint manner. Moreover, I will employ the
specific terms when referring to a particular expression of buyer power.

duesseldorf.nrw.de/behoerde/presse/Presse_aktuell/20151118_PM_Edeka/index.php. See the discussion of this case
by the author in an invited entry in the blog "Competencia y Regulacion" of Prof. Antonio Robles Martin-Laborda
entitled "El Acuerdo DIA-EROSKI: Alianza compradora o cartel de compra?" (The DIA-EROSKI Agreement:
Buying alliance or buyers cartel?)", http://derechocompetencia.blogspot.no/2015/12/el-acuerdo-dia-eroski-
alianza.html.

92 This also appears to be the distinction used by the Commission to define what constitutes a monopsony practice, as
stressed in the Horizontal Merger Guidelines where monopsony is linked to a withholding effect, see Guidelines on
the assessment of horizontal mergers under the Council Regulation on the control of concentrations between
undertakings [2004] OJ C 31/5, paras 61-63. See also remarking that buyer power (monopsony) may significantly
impede competition when “it is likely to lead to a reduction in output of the final products or the foreclosure of
competitors of the merged entity”, Commission Decision of 21/12/2005 declaring a concentration to be compatible
with the common market (Case No COMP/M.3968 - Sovion/Siidfleisch) according to Council Regulation (EC) No
139/2004 [2005], para. 37 (emphasis added).

%3 van Doorn, p. 78.

% Ibid, p. 78- 102.
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One of the most relevant characteristics of buyer power is that its exercise will affect the
upstream and downstream markets, which, therefore, requires in my view a dualistic approach to
buyer power that captures both effects.®” In this thesis I define the upstream market as the market
in which the buyer acquires the input it needs to offer a processed good or some service in a
different market, by either transforming it or by consuming it. The downstream market, herein, is
where the buyer offers its goods to its customers (which may or not be final consumers), as for
example occurs when a supermarket buys packaged milk from farmers (upstream market) and
sells it to end consumers (downstream markets).

On the upstream market, buyer power affects the competitive conditions between the buyer, rival
buyers and suppliers and in particular the agreement between the buyer and the supplier that have
entered into a contract. Additionally, buyer power may indirectly affect, in positive or negative
terms, market conditions in the downstream market and, therefore, have an impact on end
consumers. For example, buyer power problems in the upstream market may imply that
competition among rival buyers and suppliers is adversely affected, with the consequence that
there is a diminishment on innovation, quality of price competition intensity, that, in the medium
and long run, would hurt consumers, even if there is no direct immediate downstream end

consumer harm caused by the purchasing conduct.

Connected to this impact on upstream and downstream markets, buyer power problems are most
likely to arise between parties that regularly trade between each other due the importance the
buyer signifies for the supplier precisely because the close connection between them; although
not necessarily due to a powerful buyer having a monopolistic position as a retailer or as a buyer,
as simplified by Faull and Nikpay.®® This explains why buyer power not only may be an
exploitative conduct vis-a-vis suppliers but can also act as an exclusionary device against rival

buyers that may or may not compete as retailers in the downstream market.

Furthermore, buyer power cases arise when the purchasing undertaking acquires an input,
processes it and sells it as an output, acting as a retailer or middleman. Therefore, in buyer-
supplier situations there tends to be contractual relations of considerable length, with fairly
frequent contact, and, on occasions, investment by the parties to meet the needs of their
counterparts. The importance of the trade relationship among parties is an element that explains
how buyer power is exercised among undertakings and why exploitative monopsony power tends

to be a rare phenomenon.

5 Chen (2007), p. 20 Also remarking that buyer power is combined with seller market power, see: Korah and
O'Sullivan, [2002], p. 46. See also, stressing that monopsony causes inefficiency both in a consumer welfare and
total welfare perspective: Roger D. Blair and John E. Lopatka, ‘Predatory Buying and the Antitrust Laws’ 2 Utah
Law Review (2008) 415, p. 443-444.

% Jonathan Faull and Ali Nikpay, The EC Law of Competition (Oxford University Press 1999), para. 3-110.
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From a legal perspective, the exercise of both monopsony and bargaining power is under the
scope of application of EU competition law, as these conducts are capable of creating market
inefficiencies, and affecting competitive conditions and ‘competition as such’ that may cause
competitive harm to end consumers, rival buyers and suppliers alike. Furthermore, buyer power
is a competition concern affecting all areas covered by EU competition law. It can be created by
coordinated undertakings by joining their purchasing efforts through buyer agreements or tacit

coordination,”’

and also exercised by a unilateral and dominant undertaking or it can be the
expected outcome of a merger among buying undertakings. However, the fact that buyer power is
present in different areas of competition law does not mean that the economics of buyer power
changes. In fact, the opposite happens: from an economic perspective, buyer power remains
largely the same in any of these different scenarios and this justifies a general approach to buyer

power economics.

3.3 Monopsony, the model

The traditional or “old”®® angle given to buyer power issues is focused on the intuitively
appealing but rather simplified monopsony model as one example of bargaining over purchasing
prices inefficiently. Literature describes monopsony as the mirror image of monopoly.®® This
section shows that even though the figures are analogous, they are not entirely symmetrical.!?
first present a discussion of the monopsony model, followed by an example illustrating the
exercise of monopsony power. The section also discusses how monopsony arises and ends with a
discussion of whether monopsony is problematic in reality.

97 Neumann, [2001], p. 156.

9 Using the term of “older literature” to refer to the discussion of buyer power as pure monopsony issues see:
Bundeskartellamt ‘Summary of the Final Report of the Sector Inquiry into the Food Retail Sector’ (2014), p. 9.

% In my view, the use of this or similar expressions denotes the negative approach that is shown regarding
monopsony situations by the relevant academic literature. Examples of such expressions are to be found in, for
example: Blair and Lopatka (2008), p. 415; Capps, who also use the expression “mirror image” when comparing
monopsony to monopoly in Cory S. Capps, ‘Buyer Power in Health Plan Mergers’ 6 Journal of Competition Law
and Economics (2009) 375, p. 376. The German and US reports to the OECD use the same term in OECD *Policy
Roundtables: Monopsony and Buyer Power’ (2009), respectively. Waterman uses the expression of “flip side”
borrowing it from Carlton and Perloff when stating: “In a standard textbook treatment, monopsony is a flip side
version of monopoly”, in David Waterman, ‘Local Monopsony and Free Riders’ 8 Information Economics and
Policy (1996) 337. A similar expression is used by the US Department of Justice and Federal Trade Commission
Horizontal Merger Guidelines Washington D.C. (2010) 2, when stating: “[e]Jnhancement of market power by buyers,
sometimes called ‘monopsony power’, has adverse effects comparable to enhancement of market power by sellers”.
In similar terms see: Steven C Salop, ‘Anticompetitive Overbuying by Power Buyers’ 72 Antitrust Law Journal
(2004-2005) 669. See also, US Supreme Court case Weyerhauser Co. v. Ross-Simmons Hardwood Lumber part I11.
No.- 05-381, (549 U.S. 312 (2007).

100 Jacobson (2013).
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1,101

According to the textbook microeconomic mode monopsony exists when there is a single

buyer in the market enjoying substantial purchasing market power.'> This sole buyer — or

183 _ could be facing a myriad of fringe suppliers,'® part of a highly

coordinated oligopsony
competitive upstream market, in which none of them enjoys substantial market power, or facing a
single supplier with substantial market power and could thus be in a bilateral monopoly
situation.'® Furthermore, monopsonist buyers can be found at any level of the production

106

chain,'* although they are often retailing firms that compete in a downstream market.'%’

In any of these situations, the buyer will exercise its buyer market power by withholding
purchases (i.e. buying less)!®® to decrease the purchasing price it pays for a good below the

101 For example, see the treatment of the ‘classic’ monopsony model in microeconomics texts in, inter alia, James P.
Quirk, Intermediate Microeconomics (Science Research Associates 1987) 358 to 362; Robert H. Frank and Amy
Jocelyn Glass, Microeconomics and Behavior (McGraw-Hill 1999) 503 to 508; Hal R. Varian, Intermediate
Microeconomics: A Modern Approach (W.W. Norton & Co. 2006) 471 to 474; B. Douglas Bernheim and Michael D.
Whinston, Microeconomics (McGraw-Hill Irwin 2008) 648 to 652; Robert S. Pindyck and Daniel L. Rubinfeld,
Microeconomics (Pearson Prentice Hall 2009) 373 to 381.

102 1t should be noted that, for the Commission, a monopsony includes the situation in which the exercise of the
market power is carried out by a group of coordinated buyers. In my opinion, such a figure corresponds, technically
speaking, to a buyer’s cartel or the situation of oligopsony. The Commission defined monopsony power, in a very
broad manner, as a situation that “emerge[s] when a buyer, or a coordinated group of buyers such as a buying
alliance, purchases a charge share of an upstream supplier’s outputs that the suppliers ability to switch to alternatives
quickly are eliminated. As a result, the monopsony buyer can obtain lower input prices or favourable contract terms,
typically by withholding (or threatening to withhold) purchases”. European Commission’s contribution in OECD
‘Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 225.

103 The effects and analysis made here also apply to oligopsony cases. Similarly, see: Neumann, [2001], p. 154; Noll
(2004-2005), p. 589; Chen (2007), p. 22.

104 Jonathan Parker and Adrian Majumdar, UK Merger Control (Hart 2011), p. 562.

105 Noll (2004-2005), p. 602-606; OECD ‘Policy Roundtables: Monopsony and Buyer Power’ (2009), p 35-36. A
bilateral monopoly takes place, in its simplest form, whenever a single supplier in the upstream market faces a single
buyer who is also a monopolist in the downstream market. On a non-cooperative solution the welfare outcome
depends on who has the lead in the negotiation by setting a price whereas the counterpart simply determines quantity.
If it is the buyer, then the seller becomes a price taker and vice versa, see: ibid; Office of Fair Trading Research
Paper 16: The Welfare Consequences of the Exercise of Buyer Power, (1998) para 5.3; Roger D. Blair and Jeffrey L.
Harrison, Monopsony in Law and Economics (Cambridge University Press 2010) 126. However, such a solution does
not maximize the profits for both parties and, therefore, they would rather enter into a negotiated agreement setting
by jointly determining the optimal quantity and price terms and distributing the surplus, OECD *Policy Roundtables:
Monopsony and Buyer Power’ (2009), p. 35. In practice, however, the intersection will be given by the bargaining
outcome among parties. Noll even goes further and claims that, because of this, non-cooperative bilateral monopolies
“can probably never arise” in Noll (2004-2005) 602. Ideally, this occurs whenever marginal revenue downstream
equals to marginal cost upstream. Also in a similar vein stressing that bilateral monopolies very rarely occur in
practice, see Henriksson, Countervailing Buyer Power in EU Antitrust Analysis.

106 7. M. Jacobson and G. J. Dorman, ‘Joint Purchasing, Monopsony and Antitrust’” XXXVI The Antitrust Bulletin
(1991) 1, p. 5.

107 American Bar Association, Market Power Handbook: Competition Law and Economic Foundations (ABA
Section of Antitrust Law ed, 2012) 52, p. 52; O'Donoghue and Padilla, [2013] 840, p. 840.

108 Salop labels such demand withholding practice as “underbuying”, arguing that “[mJonopsony conduct involves
‘underbuying’ an input to profitably reduce its price”, Salop (2004-2005), p. 672; see also using this term: P. Areeda,
Herbert Hovenkamp and J. Solow, Antitrust Law: An Analysis of Antitrust Principles and their Application Vol. IIB
(3rd edn, Wolters Kluwer 1995), p. 442.
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competitive levels.'” The price is set by the buyer fixing a purchasing price it is willing to pay

19 or by refusing to negotiate on price. In such a setting,

for the input, in a take-it or leave-it offer,
the monopsonist becomes a price-maker,!!'which negotiates based on quantity and price.!!? For
the monopsonist withholding demand is profitable because it allows it to lower the market-wide

114

purchasing prices'! transferring profits from suppliers to the buyer,''* and which may lead to

higher prices to end consumers due to scarcity.'!

Monopsony power generates a reduction of welfare due to loss of allocative efficiency because
too few resources are employed.''® As few resources are employed there are unrealized gains
from additional trade.!'” This misallocation of resources holds irrespectively of the downstream

market situation; this is: monopsony is always inefficient.''3

3.3.1 Isolation’s supermarket

In order to clearly grasp the monopsony effects, I employ an example that illustrates this
problem.!"” In a secluded town named Isolation, there is a sole supermarket. Isolation’s

199" A similar definition is provided by the OECD when stating: “[a]firm as monopsony power if its shares of
purchases in the upstream input market is sufficiently large that it can cause the market price to fall by purchasing
less and cause it to rise by purchasing more”. Note, however, that it is stressed that monopsony under this definition
can occur even if there is more than a single buyer in the market, in OECD ‘Policy Roundtables: Monopsony and
Buyer Power’ (2009), p. 9. As I describe infra in the competition regulation of monopsony and bargaining power,
this purchasing price needs to be below competitive levels in order for it to be considered anticompetitive. See, for
example the contribution of Canadian Competition Bureau as well as Germany’s contribution in ibid, p. 142 and 176,
respectively. See also: Andrew Gavil, William Kovacic and Jonathan Baker, Antitrust Law in Perspective: Cases,
Concepts and Problems in Competition Policy (2nd edn, Thomson West 2008) 517 to 518, p. 517-518; Kirkwood
(2014), p. 35.

10 Kirkwood ‘Powerful Buyers and Merger Enforcement’ (2012), p. 1501; Carstensen ‘Buyer Power and the
Horizontal Merger Guidelines: Minor Progress on an Important Issue’ (2012), p. 796.

"' The main characteristic of both a monopolist and a monopsonist is that, in contrast to buyers and sellers in a
competitive market, they are price makers instead of price takers. See, for instance: Bernheim and Whinston, [2008],
p. 472. In contrast, see the concept of perfect competition and price taker in John P. Burkett, Microeconomics:
Optimization, Experiments, and Behavior (Oxford University Press 2006), p. 60; OECD ‘Policy Roundtables:
Monopsony and Buyer Power’ (2009), p. 26.

112 Bundeskartellamt ‘Summary of the Final Report of the Sector Inquiry into the Food Retail Sector’ (2014), p. 9.

113 This is, not only the monopsonist benefits from the reduction in price but it affects all other buyers. John B
Kirkwood, ‘Buyer Power and Exclusionary Conduct: Should Brooke Group Set the Standards for Buyer-Induced
Price Discrimination and Predatory Bidding?’ 72 Antitrust Law Journal (2004-2005) 625, p. 638.

14 OECD “Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 9. Note, however, that higher prices in a
downstream market will only occur in the event the buyer uses the acquired input to produce goods and/or services
that will be sold later on or offered in a downstream market. In principle, no higher prices in a downstream market
will be generated if the input is acquired for inner consumption.

115 Competition Commission - UK The Supply of Groceries in the UK Market Investigation, London (2008), para.
9.68.

116 Blair and Harrison, [2010], p. 44. The same negative consequence is pointed out by the OECD in OECD ‘Policy
Roundtables: Monopsony and Buyer Power’ (2009), p. 9; Jacobson (2013), p. 2.

7 Office of Fair Trading ‘Research Paper 16: The Welfare Consequences of the Exercise of Buyer Power’ (1998),
p. 12.

118 Jacobson (2013), p. 3; Carlton, Coleman and Israel [2015], p. 531.

19 A somewhat similar case was handled by the European Commission in the Friesland Foods/Campina merger
Decision, which involved the merger of two dairy cooperatives in the Netherlands for the collection of raw milk.
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Supermarket is the only buyer of agricultural goods produced by the local farmers who have no
other alternative buyers as they are too far away from them, making transportation costs too high.
Also, Isolation’s Supermarket faces no possible competitors entering the market because the town
is too remote and Isolation’s Supermarket has also gained the reputation of being a fierce
competitor when confronted by any kind of potential entrants, for instance by entering into
predatory buying conducts. Additionally, Isolation’s mayor, by means of an administrative
decree, gave Isolation’s Supermarket an exclusive license to operate in the town for the next 20
years. Hence, Isolation’s Supermarket possesses a legal and de facto monopoly as the sole food
retailer in the town. Therefore, not only does it have buyer power but also it also substantial has
seller market power.

The board of directors of Isolation’s Supermarket behaves like a rational economic agent and
pursues the maximization of the undertaking’s profits as a buyer.'”’ To do so, and following
monopsony theory, they decide to exploit their suppliers by offering a purchasing price that is
below the competitive level, which allows them to reap extra profits as a buyer. Also, as there is
no competition as a food retailer Isolation Supermarket can also exert seller market power to reap
additional benefits vis-a-vis end consumers.

To exert monopsony power, the supply curve the buyer faces has to be upward sloping. This is to
say, the more beef they buy, the more they have to pay for each additional unit; however, if they
decide to restrict the amount they buy they are able to decrease the purchasing prices below the
price set by the competitive level.'?! This ability to purchase beef below the competitive price is
strengthened because beef is a perishable product: once a cow is killed for a portion of its beef
the rest will have to be sold or will go to waste. This puts farmers in almost a take it or leave
situation to minimize their loss.'??

To maximize Isolation’s Supermarket profits, the board decides to employ its buyer power by
acquiring fewer kilos of beef than they would require, driving the purchasing price of all units

See: Summary of Commission Decision of 17 December 2008 declaring a concentration compatible with the
common market and the functioning of the EEA Agreement (Case COMP/M.5046 — Friesland Foods/Campina)
[2009] OJ C 75/21. See discussing also this case: Ariel Ezrachi and Maria Ioannidou, ‘Buyer Power in European
Union Merger Control’ 10 European Competition Journal (2014) 69, p. 80-81.

120 A5 Noll describes it: “[...] the motivation behind monopsony behavior is to transfer wealth in the form of
economic rents from one side of the market to the other”, Noll (2004-2005), p. 589.

121' As will be explained further on, a requirement for monopsony and bargaining power to occur is the existence of
an upward-sloping supply curve, this is, the curve is convex in its form. If the supply curve is concave (downward-
sloping) or flat, then the buyer cannot influence the prices he or she pays for the goods and/or services by reducing
the amount he or she purchases.

122 Also considering the threat of purchase delay as a source of buyer power see: Guidelines on the assessment of
horizontal mergers under the Council Regulation on the control of concentrations between undertakings [2004] OJ C
31/5, para. 65; Korah and O'Sullivan, [2002], p. 49; European Commission, Study on the Legal Framework Covering
Business-To-Business Unfair Trading Practices in the Retail Supply Chain (2014), p. 28.
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down.!?* This practice affects both farmers and consumers alike. On the one hand, farmers must
kill a cow even if they are only selling 70% of the meat, and end consumers have less quantity
readily available for their own consumption, which — provided demand remains the same — will
result in an upward rising price in the downstream market. Additionally, the local farmers have
no alternative as they are presented with take-it-or-leave-it contract.!** Either they offer their
produce to Isolation’s Supermarket or their beef will perish and, in the long run, they will be
forced out of the farm business as they are unable to cover their costs.'?

As TIsolation’s Supermarket is a price maker, it can select any level of price combinations (p)
depending of the amount of beef that will be purchased (b). However, the profit maximization
strategy for the supermarket will be when the marginal revenue from purchasing one kilo of beef
equals the marginal cost that represents buying that same kilo of beef.!’® In terms of the
representation of this effect on a graph (as shown below), the amount of kilos of beef to be
purchased will be determined by the intersections of the demand curve with the marginal cost
curve, therefore generating a price (Pm) and an amount of beef (Bm).'”’” By doing so, the
supermarket reduces the prices paid for each kilo of beef causing a withholding effect. This is
best seen with the following graph:

123 The monopsonist is aware of their powerful situation and, therefore, willingly decides to make use of their market

power to maximize their profits. A similar view is expressed by Jacobson and Dorman when stating: “[t]he essence
of monopsony is the firm’s recognition that its own buying activities have an influence on the input price and that by
altering its buying pattern the firm is able to enhance its profits at the expense of its suppliers”, Jacobson and
Dorman (1991), p. 6.

124 The Dutch Competition Authority uses the term “like it or lump it” contract for similar situations observed in two
bargaining power cases related to insurance agreements between medical doctors and dentists. See The Netherlands
contribution in OECD ‘Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 207-211.

125 This implies that the supply demand is inelastic. As will be explained infia, the elasticity of supply is a relevant
factor for monopsony to exist. On this point, see Pindyck and Rubinfeld, [2009], p. 377-378.

126 Quirk, [1987], p. 359 and 377; Bernheim and Whinston, [2008], p. 472. Pyndick and Rubinfeld use a different
terminology but to the same ends when stating that “the monopsonist purchases up to the point where marginal
expenditure intersects marginal value”, see Pindyck and Rubinfeld, [2009], p. 373-381; Blair and Harrison arrive at
the same conclusion, employing different terminology, when stating: “[...] it will hire [labor] where the marginal
factor cost (MFC) equals demand (D), which is the value of the marginal product”, Blair and Harrison, [2010] 44, p.
44,

127 Roger D. Blair and D. Daniel Sokol, ‘The Rule of Reason and the Goals of Antitrust: An Economic Approach’ 78
Antitrust Law Journal (2012) 471, p. 493. Contrast this outcome with the ‘standard outcome’ in a perfectly
competitive market in which the price to be paid by the buyer is represented by the intersections of the curves of
supply and demand.
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Figure I: Isolation's Supermarket - Monopsony'*

Consequently, Isolation’s Supermarket purchases fewer kilos of beef in order to pay less and
maximize profits while reducing its expenditure. For the buyer, this reduces costs when compared
to a situation pre-monopsony, and under very specific circumstances may increase societal
welfare, if a Williamson tradeoff model is used.'?’

For Isolation’s Supermarket, the monopsony gains are represented by the sum of A minus B (A —
B), while the farmers’ loss is represented by A plus C (A + C). This surplus is captured from the
portion that, under competitive market circumstances, would have corresponded to the seller.!*
In sum, society is worse off by the sum of B + C, which is the deadweight loss generated by

128 This graphic has been made based on the previous work by Pindyck and Rubinfeld, [2009], p. 377-378.

129 From a welfare perspective, the gains originating from the cost reduction resulting from the monopsony exercise
may under very strict circumstances offset the deadweight loss generated by the allocative inefficiency due to the
lesser amount of goods purchased and, therefore, be welfare enhancing from a suppliers’ perspective or even a total
welfare perspective, in line with the Williamson tradeoff model: Oliver E. Williamson, ‘Economies as an Antitrust
Defense: The Welfare Tradeoffs’ 58 The American Economic Review (1968) 18. I would like to thank Daniel J.
Gifford for bringing this to my attention.

130 Jacobson and Dorman (1991), p. 5.
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monopsony power.'3! Furthermore, the monopsony effect is detrimental for society, as there is an

allocative efficiency loss due to the unused kilos of beef.'*

In contrast, a competitive market in which neither the seller nor the buyer has market power
would lead to a very different outcome when compared to the monopsony situation. In this
scenario, the supermarket would decide to purchase more kilos of beef (Bc) at the intersection of
the supply and demand curves and, therefore, pay a higher price per kilo (Pc) and maximize
social welfare,'3* represented by the sum of consumer and producer surplus. Here, all factors are
exploited to their maximum capacity, resulting in an efficient outcome thanks to the competitive
pressure in which the buyer maximizes purchases in the upstream market leading to further sales
in the downstream market, and which is equivalent to a state of competitive market equilibria and

more resources are efficiently employed.

3.3.2 The conditions for monopsony power

Monopsony power can be exerted only if several conditions are present. In this section I discuss
which conditions must exist in order for monopsony purchasing to occur. One aspect found in my
research is that there is no academic consensus when it comes to all these monopsony sources. '3

However, there is consensus regarding the following necessary conditions:

i) the existence of a sole buyer or few buyers (oligopsony);

i) an upward sloping supply curve;

iii) an inelastic supply curve;

iv)  economic rents to be extracted;'?’

V) little to no possibility of entry into the purchasing market by competitors.

Assessing the existence of these conditions is of importance from an enforcement perspective
because absent these circumstances the case is unlikely to be that of a monopsony, but instead a
case of bargaining power, with all the welfare effect implications this distinction has.

3.3.2.1 A sole buyer — or a group of a few buyers —with substantial market power

The “textbook” monopsony model is characterized by the presence of a sole buyer, however, it is
possible that monopsony may arise as a consequence of coordination among buyers in a market

131 Section 3.5.1 of the present chapter deals in detail with the negative welfare effects derived from monopsony
power.

132 For a similar view, see Quirk, [1987], p. 360, who states that “[u]nder monopsony with an upward-sloping supply
curve for the input, the price paid per unit of the input is lower that it would be under perfect competition, and fewer
units are hired”’; Blair and Sokol (2012), p. 493.

133 Blair and Harrison, [2010], p. 43.

134 For example in Office of Fair Trading ‘Research Paper 16: The Welfare Consequences of the Exercise of Buyer
Power’ (1998), para. 4.5, there is a reference to only three requirements, namely: upward sloping supply curve, high
share on the purchase market, and barriers to entry to the market and not considering, at least explicitly, for example,
the elasticity factor. On the other hand, Chen argues that the only condition necessary to exercise monopsony power
in a detrimental way is that supply curves are upward sloping, see in Chen (2007), p. 22.

135 Noll (2004-2005), p. 592.
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that will now act as single entity.'*® As there are no other buyers to resort to, suppliers have no
alternative sources of demand."*” Therefore, market shares — which represent buyers’ size —
provide some indication of monopsony power, although other requirements are to be factored in.
Conversely, when there are many competing buyers on the buying side of the market then they
are unable to exert monopsony power, as the suppliers have alternative sources of demand. '3

3.3.2.2 An upward sloping supply curve

Monopsony additionally requires that the supply curve the buyer faces must be upward sloping or
convex.'* Due to scarcity factors, the intuition is that the more goods are purchased, the higher
the price is to be paid or that there is presence of decreasing returns of scale. This implies that,
with each additional purchase, the purchasing price of all the units of goods/services increases.
Classic examples of industries with upward-slopping supply curves are labor markets and
agriculture.'*® For instance, if Isolation’s Supermarket buys 100 kilos of beef, it will pay a per
unit price €10.25, but it if acquires 101 kilos then the unit price increases to €10.30.'4!

Thanks to an upward sloping supply curve, a monopsonist is able to decrease the purchasing

142

prices by acquiring a lesser amount of input from its suppliers. ** If the supply curve is either flat

or downward slopping, the monopsonist cannot exercise any influence in reducing the price as it

will either maintain constant and/or decrease in price when purchasing more units.'*3

136 “There are three necessary conditions for the exertion of monopsony power: (1) the buyer or group of buyers must

represent a substantial portion of total purchases in the market; (2) the supply curve must be upward sloping; and (3)
there must be some barriers to entry into the buyers' market” Jacobson and Dorman (1991), p. 10. I, instead, prefer
stating that the buyer(s) enjoys market power than rather limiting the requirement to sole market share as a
purchaser.

137 As Blair and Harrison point out: “[t]here is no doubt that the market share of the large buyer is an important
determinant of buyer power” in Blair and Harrison, [2010], p. 58. In similar terms, see Kokkoris, borrowing from the
work of the Office of Fair Trading, when stating that it is a requirement that “[...] the buyers contribute to a
substantial portion of purchases in the market” in Kokkoris (2006), p. 144; and see Office of Fair Trading ‘ Research
Paper 16: The Welfare Consequences of the Exercise of Buyer Power’ (1998), para. 4.5.

138 Pindyck and Rubinfeld, [2009], p. 378.

139 For a general treatment of supply curves see, inter alia, Jagdish N. Sheth and Arun Sharma, ‘Supplier
Relationships: Emerging Issues and Challenges’ 26 Industrial Marketing Management (1997) 91; Varian, [2006], p
5-6 and 383-422; Pindyck and Rubinfeld, [2009], p. 22-23 and 284-306. The supply curve in a market is formed by
the sum of all the cost curves of all suppliers of an input as discussed by Jacobson (2013), p. 5

140 Carstensen ‘Emerging Issues in Buyer Power Analysis’ (2012); Jacobson (2013), p. 6.

141 See the comparison to a flat or horizontal supply curve in Jacobson and Dorman (1991), p. 11. See also: Bernheim
and Whinston, [2008], p. 472.

142 Varian, [2006], p. 648.

143 Supply curves can be flat or downward sloping in industries with positive economies of scale or where marginal
costs are flat or decreasing, such as, for example, the case of constant-cost industries and decreasing cost industries,
such as manufacturing markets, software or pharmaceuticals. See inter alia: F. M. Scherer and David Ross,
Industrial Market Structure and Economic Performance (Houghton Mifflin 1990), p. 97-141. See also: Dennis W.
Carlton and Jeffrey M. Perloff, Modern Industrial Organization (Pearson/Addison Wesley 2005), p. XXIII, 822 s.:
ill. For a discussion on supply structures in industrial organization, see: Jeffrey Church and Roger Ware, Industrial
Organization: A Strategic Approach (McGraw-Hill 2000), p. 22-25.
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Jacobson and Dorman remark, nonetheless, that in practice upward sloping supply curves are not
as common as flat supply curves as in many industries “increased production can be achieved at
roughly constant per unit costs”.!** Upward sloping supply curves may be present, for example,
on increasing-costs industries in which the production costs increases as per each unit produced
wherein the effect of diminishing returns dominate,'#* or where labor is a key factor.!4®

3.3.2.3 The supply curve must be inelastic

Additionally, the supply curve must be inelastic.'*’ For monopsony to be present the suppliers
have little to no alternatives to selling to the monopsonist even if the price for the goods or
services they sell have their selling price drastically reduced.*® In other words, there are few
alternative sources of demand for the supplier, or there are no other uses for its produce.'*’ Going
back to Isolation’s Supermarket case, the farmers are constrained to selling their produce to the
supermarket, even with the reduction in purchasing prices, because there are no other demand
sources for acquisition of the goods and, therefore there is an inelastic supply curve. Thanks to

this need to sell at almost any price, the monopsonist can obtain the price reduction.'*°

3.3.2.4 The existence of economic rents that can be extracted by the monopsonist

According to Noll, monopsony power can only exist when there are suppliers’ supracompetitive
rents that can be extracted, which implies a transfer of wealth from the supplier to the buyer.'>!
Rents are necessary as their existence allows the buyer to gain surplus that would have otherwise
been gained by the producer under normal market circumstances.!*? The transferred rent from the

144 Jacobson and Dorman (1991), p. 12. More recently, Jacobson held that “[t]his is a condition that, although critical
to monopsony analysis, does not always hold in the real world”, in Jacobson (2013), p. 4. Cf this with Shea who
argues that upward sloping supply curves are not that rare: John Shea, ‘Do Supply Curves Slope Up?’ 108 The
Quarterly Journal of Economics (1993) 1.

145 Pindyck and Rubinfeld, [2009], p. 300-301.

146 Jacobson and Dorman (1991), p. 13.

147 The same view was expressed by the Canadian Competition Bureau when stating: “[...] monopsony includes
within its meaning situations where supply is perfectly inelastic such that a decrease in price below competitive
levels does not result in a decrease in output” in OECD ‘Policy Roundtables: Monopsony and Buyer Power’ (2009),
p. 142. Elasticity is the measure of the sensitivity of one variable (price) to another (supply). Elasticity describes the
change that will occur when the price of a good/service, for instance beef, rises and whether people will purchase
less, the same or more of it. Elasticity can be elastic or inelastic. A demand will be elastic, when after, say, an
increase in price of beef, the demand drops substantially. Whereas, demand will be inelastic when the increase in
price is not translated into a reduction of demand. For a detailed discussion on elasticity in competition law see:
Bishop and Walker, [2010], para. 11-001 to 11-038; Niels, Jenkins and Kavanagh, [2011], p. 34-37.

148 Neumann, [2001], p. 12.

149 For a similar argument see Canadian contribution in OECD ‘Policy Roundtables: Monopsony and Buyer Power’
(2009), p. 142. Also see Hungary’s contribution in ibid, p. 185; Pindyck and Rubinfeld, [2009], p. 378.

150 Pindyck and Rubinfeld, [2009], p. 377-378; Kirkwood (2014), p. 35.

151 For Noll, a rent is present in a determined market when “in the aggregate, suppliers of the product receive more
revenues than are necessary to introduce them to provide the quantity of goods that is sold”, Noll (2004-2005), p.
592

152 OECD *Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 21-22 and 27.
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suppliers to the buyer can be observed in the Isolation Supermarket model by a portion of the A +
C areas that are lost by the sellers and appropriated by the monopsonist.

3.3.2.5 Entry barriers to the buyer’s side of the market

Lastly, monopsony demands the existence of entry barriers'>* to the buyer’s market.'** In their
absence other buyers would enter the market or current buyers would expand their capacity to
extract the extraordinary monopsonistic gains, in a similar fashion to which entry would occur in
a monopolistic market. The more alternative demand sources there are, the less chance buyers
have of making the suppliers’ curve inelastic.

3.3.3 Is monopsony power a problem likely to arise in practice?

Monopsony cases occur rarely in practice, especially over a considerable period of time,'** an

1.13¢ Due to this unlikelihood and the narrow

opinion also shared by Carlton, Coleman and Israe
conditions in which it appears, not only is monopsony said to be the ‘older’ approach to buyer
power, but it is also no longer considered by some NCAs as a likely measurement of buyer
power, as, “[tlhe Agencies do not view a short-run reduction in the quantity purchased as the
only, or best indicator, of whether a merger enhances buyer market power”.'>” These remarks are
supported by my study, which confirms that the case law and data collected by Competition

Agencies shows that demand withholding is a rare practice.'

There are several arguments that support this proposal of unlikelihood of monopsony cases.
Firstly, if monopsony is employed to reduce purchasing prices below the seller’s marginal costs,

153 For a general treatment of entry barriers in competition law see inter alia: Richard Schmalensee, ‘Economies of
Scale and Barriers to Entry” 89 Journal of Political Economy (1981) 1228; Harold Demsetz, ‘Barriers to Entry’ 72
The American Economic Review (1982) 47; David T. Scheffman and Pablo T. Spiller, ‘Buyers' Strategies, Entry
Barriers, and Competition’ 30 Economic Inquiry (1992) 418; David Harbord and Tom Hoehn, ‘Barriers to Entry and
Exit in European Competition Policy’ 14 International Review of Law and Economics (1994) 411; Bishop and
Walker, [2010], para. 3-020 to 3-030.

154 Jacobson and Dorman (1991), p. 10. See as well Office of Fair Trading ‘Research Paper 16: The Welfare
Consequences of the Exercise of Buyer Power’ (1998), para. 4.5.

155 See making this same point, the UK NCA decision CA98/09/2003 BetterCare Group Ltd/North & West Belfast
Health & Social Services Trust [2003], para 56. For a concurrent opinion see: Kirkwood ‘Powerful Buyers and
Merger Enforcement’ (2012), p. 1497-1500. Also remarking that monopsony in food retailer markets is unlikely to
appear, see: Federal Trade Commission, Report on the Federal Trade Commission Workshop on Slotting Allowances
and Other Marketing Practices in the Grocery Industry (2001):
https://www.ftc.gov/sites/default/files/documents/reports/report-federal-trade-commission-workshop-slotting-
allowances-and-other-marketing-practices-grocery/slottingallowancesreportfinal 0.pdf;, Kirkwood (2014), p. 7;
Antonio Butta and Andrea Pezzoli, ‘Buyer power and competition policy: from brick-and-mortar retailers to digital
platforms * 41 Economia E Politica Industriale (2014) 159, p. 160. Cf with the work of van Doorn which does not
address this issue in: van Doorn.

156 Carlton, Coleman and Israel [2015], p. 531.

157US Department of Justice and Federal Trade Commission, Horizontal Merger Guidelines (2010), p 32.

158 According to the UK Competition Commission: “[hJowever, having reviewed industry cost structures, as well as
recent purchasing patterns and retail prices, in the fresh fruit sector, we did not find any evidence to support a finding
that demand withholding was taking place” in Competition Commission, UK (2008), para 9.69.
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suppliers will slowly be forced out of the market, as their economic activity is no longer
profitable (not even costs are covered).'>® Consequently, a rational buyer will not “squeeze” a
reasonable amount of its suppliers because by doing so it will be left without the input that it
requires to provide downstream its output for final consumers. This type of argument was
employed by Advocate General Poiares Maduro in FENIN v Commission, stating that “[an]
undertaking in a monopsonistic position has no interest in bringing such pressure to bear on its
suppliers that they become obliged to leave the upstream market”.'®® However, the monopsonist
can afford to squeeze some marginal suppliers out of the market as other more efficient suppliers
will remain in the market (even if their profitability decreases). Nevertheless, as some suppliers
leave the market, those remaining grow stronger and may be able to countervail the monopsony

power of the large buyer in what becomes a neutralizing cycle.

Secondly, most buyers that may employ monopsony power would rather use bargaining power
instead to maximize their purchases and reduce their input prices. This would lower the buyer’s
costs, which would allow it to increase its sales in the downstream market, which, taken as a
whole, would imply a higher margin of profit compared to the monopsony profit it could
otherwise obtain. In other terms, monopsony is not the most profit maximizing conduct for a

powerful buyer.

Thirdly, exercise of monopsony power reduces the overall market price of the input — i.e. the
reduction in price will also benefit other buyers and not only the price paid by the buyer. Hence,
such a move, absent additional measures, such as imposing exclusive supply obligations, will not
be particularly beneficial to the powerful buyer as noted by Kirkwood. ¢!

Lastly, the monopsony model is short sighted because it assumes that purchasing contracts are
only negotiated based on quantity and on anonymous take-it-or-leave it offers, and that the price
paid per unit remains static.'? In practice, however, this is not the case as most contracts are
usually the outcome of bilateral negotiations that take into account other factors beyond price and
quality,'®? and adopting two-part tariffs.

159 Hovenkamp expresses a similar idea when stating that: “[n]o supplier would stay in business if it were forced to
sell to the monopsonist at a price lower than its average costs, and price would tend toward average cost in a
competitive market”, in Herbert Hovenkamp, Federal Antitrust Policy: The Law of Competition and its Practice (3rd
edn, Thomson/West 2005), p. 14; O'Donoghue and Padilla, [2013], p. 841. However, not all suppliers will be forced
out of the market at the same time, as suppliers have different costs curves. The suppliers that will be forced to exit
the market first would be those whose marginal cost curve is the highest.

160" Opinion of Advocate General Poiares Maduro of 10 November 2005 in Judgment of 11 July in FENIN v
Commission, C-205/03 P, EU:C:2005:666, para. 66.

161 Kirkwood ‘Buyer Power and Exclusionary Conduct: Should Brooke Group Set the Standards for Buyer-Induced
Price Discrimination and Predatory Bidding?’ (2004-2005), p. 638.

192 Carlton and Israel (2011), p. 129.

163 Bundeskartellamt ‘Buyer Power in Competition Law - Status and Perspectives’ (2008), p. 2.
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3.4 Bargaining power

Bargaining power, or more strictly efficient bargaining power in opposition to inefficient
monopsony power, is the “newer” approach to buyer power and should be the focus of buyer
power economics and legal regulation.'®*As shown in this study, competition law cases dealt
with in EU competition law (and even those not covered by it, such as imposing “unfair”
purchasing conditions™) largely tend to be bargaining power cases because they do not involve
demand withholding and instead transfer profit from suppliers to buyers through negotiations,'6>

more specifically by, for example, threatening to purchase less,'®® withdrawing a benefit,'” o

r
shifting demand to another supplier.'®® This allows the powerful buyer to obtain better conditions

from its sellers than when compared to other buyers.'®

In this dissertation, 1 employ bargaining power'’® as a concept that describes the strength in
bilateral negotiations of a buyer vis-a-vis its supplier(s) that allows the purchaser to obtain better
trading conditions and transfer supracompetitive profits from supplier to buyer, for example by
receiving rebates or special preferential conditions.!” These better purchasing conditions include

172

price and non-price terms, ' unlike monopsony power that only includes a reduction in

purchasing price.'”

In turn, these lower purchasing prices may be passed on to final consumers — if the downstream
market is competitive — who will benefit from the same or higher output with a lower price.!”

The more competitive the market downstream, the stronger the passing on effect to consumers

164 Bundeskartellamt ‘Summary of the Final Report of the Sector Inquiry into the Food Retail Sector’ (2014), p. 9.

165 See also stressing this: Doyle and Inderst (2007), p. 211; Dobson and Inderst (2008), p. 338-341; OECD ‘Policy
Roundtables: Monopsony and Buyer Power’ (2009), p. 21; Competition Commission, UK (2008), para. 9.2; Ezrachi
and Williams (2013), p. 296.

166 OECD *Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 37.

167 Kirkwood ‘Buyer Power and Exclusionary Conduct: Should Brooke Group Set the Standards for Buyer-Induced
Price Discrimination and Predatory Bidding?’ (2004-2005), p. 638-639; American Bar Association, [2012], p. 53-54.
168 Ezrachi and De Jong (2012), p. 257-258.

169 Kokkoris and Shelanski, [2014], p. 407.

170 Bargaining power, if present, can be exercised by any of the parties entering into bilateral negotiations. Due to the
nature of this dissertation, I will not discuss issues related to general bargaining theory or game theory that deal with
sellers.

171 Dobson and Inderst (2007), p. 393; Dobson [2009], p. 115-116; Butta and Pezzoli (2014).

172 Carlton, Coleman and Israel [2015], p. 533.

173 See also adopting such an approach: American Antitrust Institute [2008], p. 99.

174 “NICAs also agree that the exercise of buyer power can bring positive effects if competition among retailers exists
in downstream markets and the lower purchasing costs achieved in procurement markets are passed to consumers in
terms of lower prices.” in European Competition Network (2012), para 253; Competition Commission, UK (2008),
para 36. Pera reaches the same conclusion when stating that “[NCAs] have tended to downplay the anti-competitive
effects of buyer power, unless it is associated with market power on the selling side: absence of such a market power
compels retailers to transfer to consumers the preferential conditions they have obtained” in Alberto Pera,
‘Assessment of Buyer Power in Recent Investigations and Mergers’ (2010), available at:
http://www.gop.it/doc_pubblicazioni/40 hjv4kr3vun_eng.pdf, p. 16.
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is.!”> Thus, prima facie, bargaining power is efficiency enhancing'’® because it countervails or
neutralizes seller market power driving prices closer to the competitive level, an effect firstly
theorized by Galbraith.!””

Despite the ability to neutralize seller market power and generate efficiencies, not all exertions of
bargaining power would be efficiency enhancing, particularly with regard to end consumers, as
the passing on of the benefits in the form of lower purchasing prices depends on the

competitiveness of the market where the buyer operates, particularly downstream,'”®

and the type
of contract that buyers and suppliers enter into. As will be discussed and proven in the legal
sections of this thesis, bargaining power can also be employed anti-competitively to exploit

suppliers or exclude competitors and not benefit consumers.'”’

Concerning the ways of exercising bargaining power, it is important to distinguish between two
different forms of purchasing, depending on whether parties adopt a single or a two-part tariff or
other type of complex contract, as the efficiency of these contracts and of bargaining power are
different.'® For both of these different bargaining forms, I operate with the same assumptions: a
market in which there is a single buyer negotiating with a single supplier, and where the buyer is
a monopolist downstream. Both of these modalities of bargaining have in common that the
purchasing price is lowered towards the competitive level and the buyer is able to extract profit
that otherwise would stay with the supplier.

In the first case, when parties adopt a linear contract (i.e.: only one form of pricing) the supplier
will be incentivized to increase its selling price at a level above its marginal costs of production.
On the other hand, the buyer will use its buyer bargaining power to decrease the purchasing price
as close as possible to the supplier’s marginal cost and obtain the largest amount of the contract’s
profit. As the prices for the goods are “pushed down” by the buyer towards the supplier’s
marginal cost curve, buyer power is seen as beneficial because it reduces the prices closer to the
competitive level. However, in this setting the outcome of the contract negotiation is not fully

efficient as the buyer will seek to increase its prices, having an effect on the downstream prices

175 Dobson and Inderst (2008), 340.

176 OECD “Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 43; European Competition Network
(2012), para. 73.

177 The concept of countervailing power was first developed by Galbraith, in John Kenneth Galbraith, The Affluent
Society & Other Writings 1952-1967: American Capitalism; The Great Crash, 1929; The Affluent Society; The New
Industrial State. (The Library of America 2010), ps. 97-135. Some authors use the term countervailing power as
synonym for bargaining power, see inter alia: Chen (2007); Kirkwood ‘Powerful Buyers and Merger Enforcement’
(2012); Kirkwood (2014). Galbraith’s idea of countervailing buyer power has become widely accepted wisdom by
modern economists. For more, see Lester C. Thurow, Galbraith, John Kenneth, Vol. 11 (John Eatwell, Murray
Milgate and Peter Newman eds, The MacMillan Press Limited 1987), p. 455. See also: Bradley J. Ruffle, Buyer
Countervailing Power: A Survey of the Theory and Experimental Evidence (2005) 6, p. 6.

178 Cf with Jacobson (2013).

179 European Competition Network (2012), para. 73. American Antitrust Institute [2008], p. 103.

180 See distinguishing the outcomes if there is single or two part tariff for bargaining power models: Chen (2007).
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set by the buyer to end consumers. Therefore, as prices are set above the supplier’s marginal cost,
there is a problem of double marginalization.'®! Another problem with this model is that parties
would be unable to offer rebates based on quantity, as the contract is linear. These inefficiencies
are offset, however if the buyer has all the bargaining power and is able to reduce the wholesale
purchasing price to the point where it intersects the supplier’s marginal cost.

—— Marginal cost
_— MRev
INBR: - =mimsimimmsimsmsen i ctesiion mimimtom
|
|
~  BP :
= |
&+ 1
mc :
| :
| 1
| 1
| 1
| 1
| |
| 1
. i
Bnsp Bir Brer

B
Figure 2: Bargaining Power - Linear Contract

A better outcome within bargaining models would be the possibility of parties adopting a
different strategy and entering into complex contracts employing a two-part tariff system in
which parties agree to set the wholesale purchasing price at the marginal cost level. In a narrow
approach, only this type of contracting between buyers and sellers would be fully efficient
bargaining. As remarked by Chen, this type of contract is efficient because “the use of two-part
tariffs allows the undertakings to eliminate the double-marginalization problem, and, thus, in
equilibrium the manufacturer and each retailer will set the contract terms in such a way to
maximize their joint profit”.!8? In this case, what occurs is that after setting that wholesale price

181 See stressing that if contracts in buyer power are not complex (i.e.: not having two part tariff structures), then
issues of double marginalization arise: Zhiqi Chen, Monopoly and Product Diversity: The Role of Retailer
Countervailing Power (2006, revised version) 1, p. 10; Roman Inderst and Christian Wey, ‘Buyer Power and
Supplier Incentives’ 51 European Economic Review (2007), p. 650.

182 Zhiqi Chen, Monopoly and Product Diversity: The Role of Retailer Countervailing Power (2006, revised version),
p. 10.
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the parties to the contract will negotiate how profit will be distributed among them and the buyer
uses its bargaining power to obtain a larger proportion of the share of the joint profits. Therefore,
under this scenario bargaining power does not decrease the purchasing price paid, sensu stricto,
like in the example of linear contracts, but indirectly allows for the parties to agree to a price that
is the equivalent to the marginal cost. Therefore, incidentally it does achieve the most optimal

price reduction possible from the supplier to the buyer.
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Figure 3: Bargaining Power — Two-Part Tariff Contract

This type of bargaining power is fully efficient when compared to the case of linear pricing
contracts because it eliminates the double marginalization issue as the purchasing price is fixed at
the marginal cost and neither the supplier nor the buyer increase their prices upstream and
downstream, respectively, to cover that price increase. Furthermore, two-part tariff bargaining
models allow for the parties to concede rebates, for example based on quantity, or other types of

non-price concessions.

Additionally, my research shows that bargaining power arises only if sellers are reaping
supracompetitive benefits (in the form of higher prices than the competitive level).'®* In the
absence of seller market power, the buyer would not be able to pressure its suppliers to price
lower and closer to the competitive market price.'®* Hence, bargaining power acts as

183 Similarly, Kirkwood ‘Buyer Power and Exclusionary Conduct: Should Brooke Group Set the Standards for
Buyer-Induced Price Discrimination and Predatory Bidding?” (2004-2005), p. 639.
184 OECD *Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 26 and 43; Kirkwood (2014), p. 58.
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countervailing power'®

offsetting in whole or in part sellers’ market power and leading to a
competitive or quasi competitive outcome of setting prices,'%® by forcing or agreeing with
suppliers to set wholesale prices as close or at their marginal costs. According to Galbraith’s
theory and as recently confirmed by Johansen, countervailing power arises naturally among
suppliers and buyers as a self-generating force that keeps opposed market power in check for

both buyers and suppliers by neutralizing it,'®” without the need for government intervention.'®®

Lastly, bargaining power is a dynamic concept in the sense that its intensity varies from moment
to moment and contract to contract. A buying undertaking may enjoy a large degree of bargaining
power for example when there is plenty of supply for a good due to excess production in the
upstream market. For example, this would be the case for a good year for the production of wheat
to produce durum for pasta.'®® In such a situation, the buyer can argue that they have several
alternative suppliers and there is plenty of wheat to be acquired and hence demand a lower
purchasing price. However, the bargaining power of the same buyer when compared to the same
seller can drastically change, for example, due to poor climate or a disease that has abnormally
and unforeseeingly affected the production of wheat. The buyer that a few months ago enjoyed
substantial buyer power now has very little, as it is the seller who will be able to choose its buyer
due to scarcity. This dynamic feature of bargaining power is particularly important when
discussing the imposition of unfair trade practices in chapter 9 of this dissertation.

3.4.1 Distinguishing bargaining power from monopsony

Bargaining power differs from monopsony power in several important factors, despite they both
represent different purchasing modalities that lower the prices paid by a buyer for their input.
Firstly, bargaining power benefits do not imply a withholding effect as monopsony does. Instead,
the benefits are achieved by seeking individual discounts based on negotiation strategies, as
remarked by Inderst and Doyle.'®® Indeed, bargaining power incentivizes the buyer to acquire
more units if it is able to lower its purchasing price increasing output. Furthermore, unlike in the

185 Galbraith, [2010], p. 97-135. Some authors use the term countervailing power as synonym for bargaining power,
see inter alia: Chen ‘Buyer power: Economic Theory and Antitrust Policy’ (2007); Kirkwood ‘Powerful Buyers and
Merger Enforcement’ (2012); Kirkwood (2014).

186 Judgment of 15 December 1994 in Gottrup-Klim and Others Grovvareforeninger v Dansk Landbrugs
Grovvareselskab, C-250/92, EU:C:1994:413, para. 32; Kirkwood ‘Buyer Power and Exclusionary Conduct: Should
Brooke Group Set the Standards for Buyer-Induced Price Discrimination and Predatory Bidding?’ (2004-2005), p.
640; OECD ‘Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 21; Kirkwood ‘Powerful Buyers and
Merger Enforcement’ (2012), p. 1494.

187 Bjorn Olav Johansen, Buyer Power, Welfare and Public Policy (University of Bergen 2012), p. 3.

188 Galbraith, [2010], p. 99; Brian Facey and Cassandra Brown, Competition and Antitrust Laws in Canada (Lexis
Nexis 2013), p. 250.

139 This example is inspired on the US case National Macaroni Manufacturers Association v. Federal Trade
Commission, 345 F2.d 421 (7th Cir. 1965).

19 Doyle and Inderst (2007), p. 212; also similarly American Bar Association, [2012], p. 53-54.
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monopsony effect, these better terms or conditions will only improve the competitive conditions

of the specific buyer while not affecting prices market-wide.'”!

Secondly, exercising bargaining power, unlike monopsony power, does not imply that the buyer
becomes a price maker.'?> The price is “bargained” between supplier and seller by entering into
negotiations between buyer and seller, and not in anonymous deals, as remarked by Ezrachi and
De Jong.'?

Thirdly, bargaining power exercise does not always imply that the buyer forces suppliers to price
below competitive levels as monopsony does.!** As prices are still somewhat profitable, buyers
are able to exercise bargaining power more often than monopsony power without squeezing

suppliers out of the market.!*3

Fourthly, unlike monopsony, in bargaining power cases there is likely to be more than one buyer,
although in these situations there may be relatively few firms negotiating, whereby some of these

may be relatively large compared to their rivals and enjoy a larger market share. '

Lastly, unlike monopsony, parties will only trade if their outside option (i.e. buying from a
different supplier or starting self-supply) is less profitable.!®” Consequently, alternative sources of
supply, as explained below, act as a competitive constraint to the seller, forcing them to offer
equal or better terms to the buyer than those offered its competitors.

3.4.2 Sources of bargaining power

Unlike monopsony, there is no standard microeconomic model for bargaining power, as this
effect can be the result of several circumstances and takes place in negotiation situations.
However, it is common for academic literature to propose specialized models pertaining to

particular industries and even social situations.!*® These models offer different frameworks for

91 Supporting this view that bargaining power leads to individualized discounts see: European Commission and
others (2000), p. 3; Doyle and Inderst (2007), p. 212; OECD ‘Policy Roundtables: Monopsony and Buyer Power’
(2009), p. 37. See also claiming that generally bargaining power has effect only vis-a-vis the involved parties van
Doorn, 97; Ezrachi and De Jong (2012).

192 OECD ‘Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 21-26.

193 Ezrachi and De Jong (2012), p. 257.

194 Kirkwood ‘Powerful Buyers and Merger Enforcement’ (2012), p. 1494.

195 Kirkwood (2014), p. 7.

19 OECD ‘Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 37.

197 Doyle and Inderst (2007), p. 212.

19 For an example of bargaining power models see, inter alia: K. Kultti, ‘About Bargaining Power’ 69 Econ Lett
(2000) 341; R. Inderst, ‘Contract Design and Bargaining Power’ 74 Econ Lett (2002) 171; L. P. Osterdal,
‘Bargaining Power in Repeated Games’ 49 Math Soc Sci (2005) 110; Doyle and Inderst (2007), p. 211-213; OECD
‘Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 37 to 39; Meza and Sudhir (2010); Shinn-Shyr Wang,
Christian Rojas and Nathalie Lavoie, ‘Buyer Market Power and Vertically Differentiated Retailers’ (2010)
<http://people.umass.edu/resec/workingpapers/documents/ResEcWorkingPaper2010-1.pdf> 1 available at:
http://people.umass.edu/resec/workingpapers/documents/ResEcWorkingPaper2010-1.pdf, lastly  visited on
12.18.2014; R. Stenbacka and M. Tombak, ‘Make and Buy: Balancing Bargaining Power’ 81 J Econ Behav Organ
(2012) 391.

52



explaining how buyers and sellers split the surplus generated from the purchase of goods or
services.'” In all these frameworks there is a constant: the more bargaining power the buyer is
capable of exercising vis-a-vis the seller, the larger the surplus it will obtain for itself.??

The ability to exercise bargaining power is anchored on the existence of sufficient sources that
allow the buyer to exert competitive pressure on suppliers. In this section, I identify four sources
of the bargaining power?! that serve as indicators for competition authorities and judges when
evaluating a case to determine the existence and extent of bargaining power.?’> These sources of
bargaining power are strongly connected with the assessment of buyer market power, as
discussed in chapter 6, section 6.4 of this dissertation.

3.4.2.1 Buyer’s size

In principle, the larger a buyer is — and consequently the more market share it has — the more
bargaining power it will have. However, as pointed out by Dobson and Inderst, size alone may

203 particularly if the other side of the

not necessarily imply the existence of bargaining power,
market is highly concentrated or other bargaining power sources are absent. Nevertheless, market
size — absolute and relative’** — acts as a good proxy for enforcement agencies, as the sheer size
of an undertaking has negotiation importance.?’> However, bargaining power may also exist even
if market shares are small because other sources, such as the degree of dependency and

competition among suppliers grant bargaining power to the buyer.2%

There are several reasons why large market shares indicate the possibility of existence of
bargaining power. Firstly, as stressed by Dobson and Inderst, the larger the market size, the more
credible the threat of switching suppliers is.?"” In principle, and depending on the nature of the
good purchased, the larger the buyer, the cheaper the switching costs per unit will be, and the
greater the incentives to invest in seeking potential suppliers.??® Secondly, if a buyer is large

199 OECD ‘Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 38.

200 Thid.

201 Tbid, p. 39. Also suggesting that buyer power has several sources, including market concentration, high barriers to
entry and strong cooperative alliances among buyers in European Competition Network (2012), para. 253.

202 In Czech Republic, according to the Article 3(2) of Act No. 395/2009 of 9 September 2009 on Significant Market
Power in the Sale of Agricultural and Food Products and Abuse thereof ‘significant market power’ (bargaining
power) is said to originate from the following sources: “market structure, barriers to entry, market share of the
supplier and the buyer, their financial power, size of the customer’s business network, and size and location of their
individual stores”.

203 Pierpaolo Battigalli, Chiara Fumagalli and Michele Polo, ‘Buyer power and quality improvements’ 61 Research
in Economics (2007) 45, p. 47; Dobson and Inderst (2008), p. 339.

204 Ezrachi and De Jong (2012), p. 257; UK (2008), para. 96.

205 Doyle and Inderst (2007), p. 213; Dobson and Inderst (2008), p. 339.

206 Henriksson, Countervailing Buyer Power in EU Antitrust Analysis.

207 Dobson and Inderst (2007), p. 395. Supporting this view, see: OECD ‘Policy Roundtables: Monopsony and Buyer
Power’ (2009), p. 40.

208 OECD “Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 40.
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enough it can sponsor entry of suppliers into the market,’® as has been recognized by
Commission in Enso/Stora.®'® Thirdly, a large buyer may represent a large portion of the total
sales of a supplier.?!! This proportion of sales allows the determination of whether a supplier is in
a dependent situation vis-a-vis the buyer and, hence, prone to give larger discounts.?!?> The larger
the quota the buyer represents for the supplier, the more it will be willing to give larger discounts
to avoid losing the buyer as a client and reducing its profits.?'* Fourthly, large market shares may
also be an indicator of lack of alternative sources of demand and, therefore, increased bargaining
power.

However, mere size is not a credible source of bargaining power, as confirmed in AstraZeneca v
Commission.>'* A buyer may have a large market share but little or no bargaining power if the
supplier has alternative sources of demand or enjoys more bargaining power. In AstraZeneca v
Commission, the position of the German state as a buyer of medicines for public healthcare
systems had no real bargaining power with which to neutralize the imposition of very high prices
for particularly advance medicines as the demand curve was highly inelastic. The CJEU found
that despite the fact that the buyer was a “monopsonist” (rectius, large buyer) the costs of
medicines were inelastic because they were paid by the MS and products were innovative and a
“must stock”.?'® Thus, size and market shares are a mere indication of bargaining power but not a
definitive answer.

3.4.2.2 Alternative sources of supply

The more supply options, the more bargaining power a buyer has. Alternative sources of supply
would be those undertakings that are not engaged by the buyer and have spare capacity to sell the
input required in the market; i.e. other sellers offering the same goods. Each supplier acts as a
competitive constraint — supply side substitution — to its competitors for the capture of demand.
The more competition and number of suppliers there is, the better off the buyer will be vis-a-vis
the sellers.?!® Indeed, if there are few alternative sources of supply there will be little supply side
substitutability and the buyer will be mutually dependent on the seller.

209 Dobson and Inderst (2007), p. 395; OECD ‘Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 40.

210 Commission Decision of 25 November 1998 declaring a concentration to be compatible with the common market
and the functioning of the EEA Agreement (Case No IV/M.1225 - Enso/Stora) [1999] OJ L 254/9, para. 92.

211 Doyle and Inderst (2007), p. 213.

212 Dobson and Inderst (2008), p. 339-340; OECD ‘Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 40;
Pera and Bonfitto (2011), p. 414. See also raising the dependency argument but regarding monopsony and
oligopsony, Oinonen (2014), p. 101. The topic of dependency is discussed at length in section 6.4.3 of this thesis and
chapter 9, section 9.6.

213 Doyle and Inderst (2007), p. 213.

214 Judgment of 6 December 2012 in AstraZeneca v Commission, C-457/10 P, EU:C:2012:770, para. 170-182. See
also: Judgment of 1 July 2010, AstraZeneca v Commission, T-321/05, ECR, EU:T:2010:266, para. 255-269.

215 Judgment of 6 December 2012 in AstraZeneca v Commission, C-457/10 P, EU:C:2012:770, para. 178-181.

216 OECD “Policy Roundtables: Monopsony and Buyer Power’ (2009), 40.
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3.4.2.3 Alternative sources of demand

The reverse of supply side substitutability is represented by demand side substitutability, this is,
the amount of buyers competing for the input. The more buyers compete, the less bargaining
power they will have, as suppliers have alternative buyers to resort to in case the offer made by a
powerful buyer is not sufficiently profitable. Therefore, the more competitive the upstream
market is, the less bargaining power a single undertaking has. However, if a buyer has substantial
market power downstream because it faces little competition from other buyers then it will have
more bargaining power.?!” Therefore, downstream conditions also play a role when determining
the existence of substantial bargaining power.

3.4.2.4 Bargaining effectiveness

Lastly, the buyer’s bargaining effectiveness is a source of bargaining power.2!8 The OECD
defines bargaining as referring to the ability to extract a larger share of the incremental surplus
due to specific negotiation strategies or characteristics of the buyer.?!” For example, if the buyer
is not financially constrained and has enough input in stock, diminishing the urgency of acquiring
goods or services, then it will have more bargaining power. Also, the amount of market
information that the buyer has increases its bargaining power, particularly in terms of asymmetric
information possessed by suppliers.”?’ This information will allow the buyer to accurately
determine their other supply options and, thus, be less constrained by their current negotiation

partner.

3.5 Direct Buyer power effects

In this section, I present the direct welfare effects of monopsony and bargaining power in price
and non-price terms, largely based on the assumption that the buyer competes with the same rival
in the upstream as buyers and the downstream market as retailers. By direct buyer power effects,
I mean those that take place between the buyer and its direct supplier and the buyer (as retailer)
and its direct end consumers. Regarding the direct market effects, if they only compete in the
upstream market then the effects of buyer power on the downstream market vis-a-vis those rival
buyers would have to be determined based on and influenced directly by the pure upstream
effects. More often than not, however, buyers compete with the same rivals both in the input and
output market, which explains why the focus of this section and literature is on the overall effect
of buyer power in upstream and downstream market power. Also, if buyer power affects
downstream competitive conditions — in addition to generating competition effects among

217 Ibid, p. 41.

218 Battigalli, Fumagalli and Polo (2007), p. 46.

219 OECD ‘Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 42.
220 Ibid., p. 41
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suppliers and buyers — it will have a direct welfare effect on consumer welfare, which also
explains why the competitive concern of NCAs and Courts is also triggered when buyer power
adversely affects consumer welfare, as discussed in this thesis.

Linked to this, it must be stressed that buyer power conducts have a dual effect in the upstream
and downstream market, which requires a dualistic approach to the analysis of buyer power
cases, in order to avoid under enforcement of the competition rules. These welfare effects of the
expressions of buyer power pave the way for the legal discussion regarding the treatment of
buyer power and suggestions towards a buyer competition policy in EU competition law.

3.5.1 Monopsony effects

Monopsony power is always inefficient because the withholding effect generates a deadweight
loss and loss of allocative efficiency.”?! Also, the consequences in price terms for the final
consumer are almost always inefficient because either the prices increase or remain unchanged,
while never decreasing. In the following sections, I discuss the price and non-price effects of
monopsony power.

Most of the monopsony models assume the use of a single-price strategy, as noted by Noll.???
Whenever a buyer exercises monopsony power, it withholds demand by purchasing less goods,??
consequently, employing less resources than in a competitive condition.?** Withholding demand
implies a reduction in allocative efficiency and a deadweight loss, as recognized by the EU
Commission in Friesland Foods/Campina.*®® This inefficient outcome holds true even if the
monopsonist faces perfect competition downstream.**® In so doing, the monopsonist transfers
wealth from the suppliers to itself but does not generate wealth.?*’ Additionally, due to the

purchasing of less input, the amount of downstream goods will also be reduced, unless other

21 Chen ‘Buyer power: Economic Theory and Antitrust Policy’ (2007), p. 22; Kirkwood, also of this opinion
proposes that cartels that counteract monopsony power should be allowed in US antitrust law because “[i]f the
customer’s power was monopsony power, no further proof would be required (as if the care was desirable), for
counteracting monopsony power through the creation of supplier power is ordinarily procompetitive” in Kirkwood
(2014), p. 7.

222 Noll (2004-2005), p. 594. A single price strategy is whenever each quantity purchased has the same price; the
total price paid (T) will simply depend on unit price (p) per quantity (q): T= pxq.

223 Dobson (2004-2005), p. 345.

224 Commission and others (2000), p. 8; Noll (2004-2005), p. 595; Doyle and Inderst (2007), p. 211-212.

225 “It should be clarified whether the increased buying power of the notifying parties could have a detrimental effect
on competition, by enabling the new entity to obtain lower prices from farmers by reducing its purchase of raw milk,
which would in turn lead to lower output also in the downstream markets and thus harm consumer welfare.”,
Summary of Commission Decision of 17 December 2008 declaring a concentration compatible with the common
market and the functioning of the EEA Agreement (Case COMP/M.5046 — Friesland Foods/Campina) [2009] OJ C
75/21, taken from the unabridged version, para. 98; Chen ‘Buyer power: Economic Theory and Antitrust Policy’
(2007), p. 22; Ezrachi and De Jong (2012), p. 257; Ezrachi and Ioannidou (2014), p. 80-81.

226 Chen ‘Buyer power: Economic Theory and Antitrust Policy’ (2007) 22.

227 Werden (2007), p. 710.
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perfect substitutes exist.??® This scarcity of goods pushes the retail price up for the final
consumers, unless there is compensation in supply by other buyers/retailers, as noted by van

Doorn.??

If instead of a linear tariff the monopsonist employs a two-part tariff, the negative welfare effects
of monopsony power can be minimized, thereby reducing the welfare loss and allocative
efficiency. To do so, Chen claims that parties ought to set non-linear pricing schemes (i.e. two-
part tariffs or price discrimination) “to capture the lost profit opportunity embedded in the

deadweight loss”.?*°

In the case of an oligopsony, the welfare loss is said to be less than it is with a single monopsonist
as “the final price is lower and the purchase price is higher [...] [c]orrespondingly, both profits
and the welfare loss are lower”, as remarked by Neumann.?! The reason behind this slightly
weaker negative effect is that there will be some degree of competition among the oligopsonists,
particularly those not part of the collusive agreement.?*> However, if the oligopsony is the result
of collusive monopsony, the effects will be as if they were a single monopsonist since buyers will
coordinate to restrict purchases and lower prices.?*?

This less pernicious impact does not imply that competition policy should see oligopsony
outcomes as desirable. Agreements among buyers tending to reduce purchasing quantities and
consequently price ought to be forbidden as object restrictions of competition in accordance with
Article 101(1)(a), and as discussed in chapter 8 of this thesis.

In addition to the negative welfare effects produced by the monopsony exercise, its impact will
depend on the market power of the undertaking in the upstream and downstream markets. If the
undertaking has substantial market power not only as a buyer but also as a seller, a situation that
I describe as the hourglass shape, the pernicious effects of monopsony are increased because
there is higher likelihood of competitive harm for suppliers, rival buyers and end consumers. If
the monopsonist lacks downstream market power then the competitive effects are circumscribed
only to the upstream market (in the short term) affecting suppliers and rival buyers. In the
following, I discuss these competitive effects and concerns.

228 Noll (2004-2005), p. 596-597.

229 van Doorn, p. 89.

230 Chen ‘Buyer power: Economic Theory and Antitrust Policy’ (2007), p. 28. See also: Noll (2004-2005), p. 603.

231 Neumann, [2001], p. 155. This assumes, however, that that parties coordinate their behavior, but the same
outcome — or slightly similar — holds even in the absence of coordination.

232 OECD ‘Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 31.

233 Office of Fair Trading ‘Research Paper 16: The Welfare Consequences of the Exercise of Buyer Power’ (1998),
p. 13; Commission and others (2000), p. 10.
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3.5.1.1 Monopsonist with upstream and downstream market power

If the monopsonist also has substantial market power downstream, in addition to the inefficient
outcome generated by monopsony power itself, prices in the downstream market for final
consumers will be in addition higher as the undertaking will also raise selling prices above the
competitive level for the output price obtaining both monopsony and monopoly profits.?** When

the monopsonist is also a monopolist it is known as a monemporist.>*

This dual competitive harm happens because by having market power upstream and downstream,
its output level will be determined by its marginal costs. Hence, to reduce its marginal costs it
will buy less units and, therefore, will also sell less units in the downstream market but at an even

higher price, due to the lack of competition.?3

This argument was firstly raised by the Commission, when stating that, “if selling power is
present in the downstream market, buyer power may be a means of strategically enhancing the
former, with potentially adverse welfare effects”,”’ and reiterated in the concentration

assessment of Rewe/Mein! when holding that:

The exercise of buyer power which leads to the securing of more favourable purchase deal is not
to be considered per se detrimental to the economy as a whole. Especially where the supplier side
is itself highly concentrated and powerful, buyers are faced with effective competition in their
own selling market and hence are compelled to pass on any savings to their own customers, buyer
power can prevent monopoly or oligopoly profits from being earned on the supply side. However,
if the powerful buyer himself occupies in his selling market a strong position which is no longer
kept sufficiently in check by the competition, any savings can no longer be expected to be passed

on to customers.?®

Also, the literature has recognized these pernicious effects, such as, for instance, O’Donoghue

and Padilla, who argue that when the dominant buyer “also has power as a seller in the output

29239

market [...], it may be able to increase sale prices”” and there will be a “double reduction in the

234 See calling this phenomenon in overbuying cases “dual market power” Keith N. Hylton, Weyerhaeuser,
Predatory Bidding, and Error Costs (2008), p. 1. See also: Neumann, [2001], p. 155; Werden (2007), p. 711;
O'Donoghue and Padilla, [2013] 845, p. 845; Butta and Pezzoli (2014), p. 161.

235 The term ‘monemporist’ was firstly coined by Nicholls in 1941 in William H. Nicholls, 4 Theoretical Analysis of
Imperfect Competition with Special Application to the Agricultural Industries (Iowa State College Press 1941);
OECD ‘Policy Roundtables: Monopsony and Buyer Power’ (2009) p. 30-31. In the case of a monemporist, the
reduction in purchasing quantity will be even lower than in the case of a monopsonist. This is explained due to its
profit maximizing function and its marginal costs downstream. In the downstream market, the monopsonist with
substantial market power will find it more profitable to reduce the quantity of sales even further because its marginal
costs are higher than they would be if it were not a monopolist, and higher than of a competitive firm.

236 Ezrachi and De Jong (2012).

237 Commission and others (2000), p. 33.

238 Commission Decision of 3 February 1999 relating to proceedings under Council Regulation (EEC) No 4064/89
(Case No IV/M.1221 - Rewe/Meinl) OJ L 274/1, para. 71 (emphasis added).

23 O0'Donoghue and Padilla, [2013].
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final supply, in which case the welfare effect is, unsurprisingly, worse than if only one of either

monopoly or monopsony existed.”?*?

The undertaking, then, acts as an hourglass that extracts additional profits from both the upstream
suppliers and downstream consumers, leading to an inefficient outcome from both a consumer
and a total welfare perspective.?*! Hence, the monopsonist not only generates an inefficient
outcome upstream by reducing quantity in the upstream market but can also raise the selling price
of the output vis-a-vis final consumer by further reducing output. The closer the monopsonist is
to become a monopolist, the worse the welfare effect.?*? Therefore, and also in line with
Jacobson’s view, the most competition concern should be placed on those monopsonists that fit

the hourglass shape.?*3

The hourglass shape concept and the idea of this double anti-competitive concern is illustrated in
the graph below.

240 Ibid, p. 845.

241 OECD “Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 30-31. Also supporting this, see: Tribunal
Vasco de la Competencia (April 2009), p. 138.

242 Office of Fair Trading ‘Research Paper 16: The Welfare Consequences of the Exercise of Buyer Power’ (1998),
p. 12-13; European Commission and others (2000), p. 8-9.

243 “Importantly, the Weyerhaeuser Court’s heightened standard appears to favor the monopsonist about which we
should be most concerned—the one with market power as a seller in the downstream market” in Jacobson (2013), p.
9-10.
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This dual concern when a monopsonist enjoys both market power upstream and downstream
seems to have been taken into account or reflected by the Courts as a factor that has the potential
to increase the anticompetiveness of a buyer’s conduct buyer power cases in general, particularly
in cases dealing with buyer power leverage, as occurred in British Airways v Commission,>** or in
the US antitrust case of Confederated Tribes of Siletz Indians of Ore. v. Weyerhaeuser Co., later
on decided by the US supreme Court in Weyerhaeuser Co. v. Ross-Simmons Hardwood Lumber
Co., Inc.*® Furthermore, the dual competitive risk posed by an hourglass shaped undertaking has
been recognized in soft law instruments issued by the Commission where the main concern

seems to be placed on the wellbeing of end consumers. 246

24 In section 3.5.2 of this shame chapter I discuss the hourglass shape effects for bargaining power cases.

25 Confederated Tribes of Siletz Indians of Ore. v. Weyerhaeuser Co., 411 F. 3d 1030, 10 (9th Cir. 2005);
Weyerhaeuser Company, v. Ross-Simmons Hardwood Lumber Company, Inc., in 127 S. Ct. 1069 (2007). I discuss in
detail this case in chapter 7, section 7.4.

246 See for instance the Guidelines on Horizontal Agreements when stating: “[...] If downstream competitors
purchase a significant part of their products together, their incentives for price competition on the selling market or
markets may be considerably reduced. If the parties have a significant degree of market power [...] on the selling
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This proposal of the hourglass shape undertaking is based on certain assumptions. Firstly, I
assume that there is ratio 1:1 between the purchases in the upstream market and the sales in the
downstream market, as the demand for the input is directly derived from the consumer demand
for the output.>*’ For example, such as when a supermarket buys 1,000 liters of processed milk to
sell in the food retailing market the same 1,000 liters of processed milk to end consumers.?*®
Secondly, I am assuming that for the hourglass undertaking there is no profit-maximizing rational
behavior other than not passing on the benefits to downstream consumers and receiving the
monopsony profit.

The hourglass shape explains why certain conducts that appear irrational for a buyer may occur in
practice; for instance, the case of predatory buying. If the undertaking not only enjoys substantial
upstream but also downstream market power, it may incur a loss by paying more than it needs to
secure input and foreclose rival buyers because it will recoup its loss by increasing retailing
prices in the downstream market vis-a-vis end consumers,?* or by exercising monopsony in the
upstream market once other buyers have exited the market.

A counterargument against the exercise of monopsony and downstream market power is that an
undertaking with downstream market power will be incentivized not to lower its purchases but
instead increase them.?”® The problem with this argument is that, under the assumptions of a
monopsony model, it would not hold because the supplier’s marginal cost curve is always upward
sloping. Therefore, the more units the buyer acquires, the higher the price it would have to pay.

market or markets, the lower purchase prices achieved by the joint purchasing arrangement are likely not to be
passed on to consumers”, Communication from the Commission — Guidelines on the applicability of Article 101 of
the Treaty on the Functioning of the European Union to horizontal co-operation agreements [2011] OJ C 11/1, para.
201 (emphasis added). Similarly, the hourglass shape problem was raised by the Commission in the previous
horizontal cooperation guidelines when stating: “[...] lower purchasing costs resulting from the exercise of buying
power cannot be seen as pro-competitive, if the purchasers together have power on the selling markets. In this case,
the cost savings are probably not passed on to consumers ”, in Commission Notice Guidelines on the applicability of
Article 81 of the EC Treaty to horizontal cooperation Agreements (2001/C 3/02), (OJ C 3/2 6.1.2001), para. 127. See
also Guidelines on Vertical Restraints [2010] OJ C 130/1, para. 194.

247 Blair and Sokol (2012), p. 488.

248 See the concern of the Commission related to the supermarket sector in: European Competition Network (2012);
Communication from the Commission to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions “Food prices in Europe”, (2008) COM(2008) 821 final, available at:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2008:0821:FIN:EN:PDF. In a Nordic perspective, see
the concern due to the growing market concentration in the food retailing sector in Scandinavia and the Nordic
Countries in the Faroese Danish, Finnish, Greenlandic, Icelandic, Norwegian and Swedish Competition Authorities,
Nordic Food Markets - A Taste for Competition (2005):
http://www.konkurransetilsynet.no/iKnowBase/Content/392450/NORDIC_FOOD_MARKETS.PDF.  Also, the
extinct UK Competition Commission published a report on supermarket retailing where one of the main issues was
“the examination of circumstances when oligopolistic firms hold both buyer and seller power ([...]” in the
Competition Commission, UK (2000). See also Dobson [2009]. Another example that the literature recognizes as a
situation where the undertaking has monopsony power upstream and monopoly power downstream is that of health
insurers in Hyman and Kovacic (2004), p. 25-28.

249 Jacobson (2013), p. 9. I would like to thank Bruno Jullien for his comments regarding this argument.

230 My attention to this argument was drawn by Albert Sanchez Graells, for which I thank him.
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Hence, such an argument would be valid in cases where the supplier curve is flat or downward
slopping such as cases of bargaining power that do not involve demand withholding to reduce the
purchasing price, but not monopsony cases.

3.5.1.2 Monopsony and no substantial market power downstream

However, if the monopsonist has no substantial market power in the downstream market, then the
harmful effects of monopsony power are mitigated or sometimes eliminated in terms of price and
final quantity available for end consumers.?’! Yet, the upstream competitive harm vis-a-vis
suppliers and other possible buyers remains, in the form of profit distribution, as well as the loss
of allocative efficiency.?*?> This would also have an adverse impact for end consumers in the
downstream market because competition upstream would be weakened, leading to issues of
dynamic inefficiency in the medium to long term.

As the monopsony conduct implies a demand withholding this means that there will be less
output of the good available for end consumers than there previously was, which may lead to an
increase in price and loss of allocative welfare. However, if there are other buyers that can sell
readily available substitutes for the monopsonized input in the downstream markets, these units
sold of substitute goods/services will replace the quantities lost due to the monopsony effect.?3
These additional purchases may be the consequence of the lower market prices caused by the
monopsony effect, which also benefit other buyers, as noted by Salop.?>* If the substitution is not
perfect, the inefficient outcome will not be precluded but minimized because some end
consumers are not satisfied.

If the compensation for the withheld units takes place, then it is possible to say that the
downstream market price will not be affected because, as stressed by Areeda, Hovenkamp and
Solow, “if the monopsonist resells in a competitive market, price and output in the output market
will be unaffected by the exercise of monopsony power.”>*> This happens, for example, in the
case of local input markets characterized by a single buyer but where the downstream market is
broader and national or regional.’*® Consequently, in a perfect competition model, the
monopsonist has to reduce its selling prices to the competitive level in order to not lose all of its

251 Also stressing that when a monopsonist has no market power downstream, the negative consequences are less
and, thus, should not be prohibited “per se” see Robles Martin-Laborda.

252 Jacobson (2013).

233 Ibid, p. 2-3.

234 Salop (2004-2005), p. 673.

255 Areeda, Hovenkamp and Solow, [1995], Volume IIB, §501, p. 109. Also remarking that absent downstream
market power, monopsony exertion does not affect price downstream see: Ezrachi and De Jong, who claim that in
such a situation, “the market for the output is competitive, the presence of a monopsony upstream is not likely to
affect the price, since the monopsony is a ‘price taker’”, Ezrachi and De Jong (2012), p. 257. See also: Office of Fair
Trading ‘Research Paper 16: The Welfare Consequences of the Exercise of Buyer Power’ (1998), para. 4.13; Marius
Schwartz, ‘Should Antitrust Assess Buyer Market Power Differently than Seller Market Power?” (DOJ/FTC
Workshop on Merger Enforcement), 1, p. 2; Oinonen (2014), p. 100.

236 OECD “Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 28.
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sales to other more efficient sellers. However, this does not imply any additional benefits for
consumers, just the standard competitive outcome.?’

This moderate view regarding the limited effects of monopsony power, should there be no
downstream competition, has been directly addressed by Advocate General General Poiares
Maduro, in arguing that:
Thus, where a purchase is linked to the performance of non-economic functions, it may fall
outside the scope of competition law. That conclusion is consistent with the economic theory

according to which the existence of a monopsony does not pose a serious threat to competition
since it does not necessarily have any effect on the downstream market *>

However, these claims should not be interpreted as though there is no competitive harm and,
consequently, a lenient approach to monopsony is under-inclusive.?* It may not produce short
term consumer harm, but if a broader perspective to buyer power is employed then there is still
upstream consumer harm (and total welfare diminishment) pursuant to the inefficient use of
resources and loss of allocative efficiency.?®® Furthermore, if there are no substitutes or no other
buyers that acquire the same input, the scarcity produced by the demand withholding will
naturally push output prices upwards in the downstream market, compared to a non-
monopsonistic upstream market. However, this upward pricing pressure is not set by the

monopsonist but by the competitive market itself.

3.5.2 Bargaining power effects

Unlike monopsony power, the economic effects of bargaining power tend to be welfare
enhancing as they have a tendency to increase economic efficiency, improve supply conditions,
reduce prices for end consumers, neutralize seller market power and increase welfare from both a
consumer and total welfare perspective.?®' However, bargaining power may also be detrimental
for society, particularly but not exclusively, if the powerful buyer also has substantial market
power downstream — as in the hourglass shape — as it will not be forced to pass on the benefits of
its bargaining power to consumers in the form of lower purchasing prices, or if the bargaining

power is used to exclude rival buyers and/or exploit suppliers. Consequently, it is not possible to

257 Chen ‘Buyer power: Economic Theory and Antitrust Policy’ (2007), p. 28.

2% Opinion of Advocate General Poiares Maduro of 10 November 2005 in Judgment of 11 July in FENIN v
Commission, C-205/03 P, EU:C:2005:666, para. 66 (emphasis added).

2% See also criticizing Advocate General Poiares Maduro’s opinion in Fenin and suggesting not to dismiss
monopsony problems from the scrutiny of EU competition law see: van Doorn, p. 136.

260 OECD “Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 29; see also raising these issues Kirkwood
(2014), p. 57, footnote 264.

261 For such a generalized view on the pro-competitiveness of bargaining power see, inter alia: Bundeskartellamt
‘Summary of the Final Report of the Sector Inquiry into the Food Retail Sector’ (2014), p. 13; Dobson and
Chakraborty (2008), p. 343; Henriksson, Countervailing Buyer Power in EU Antitrust Analysis; Kirkwood (2014), p.
7.
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offer a clear-cut picture regarding bargaining power effects, although it is possible to offer some

guidance to be employed on a case-by-case assessment.?%?

Furthermore, and as discussed in section 3.4, the efficiency and the way that purchasing prices
are reduced by means of bargaining power depends on the type of contract entered into by the
parties. However, in this section, I discuss the potential beneficial and negative effects of
bargaining power from a general perspective and conclude that, by and large, bargaining power
is usually beneficial from a welfare perspective, particularly for end consumers if the price
reductions are passed on owing to competitiveness in the markets. Nevertheless, a disclaimer
must be made. Bargaining models and their effects are highly dependent on the assumptions
made, including the type of contract at hand, the market structure, and other case-specific
considerations. Therefore, any effort to present bargaining power effects in general, as I do in this
section, is ambitious due to its scope, and should be understood as a guiding reference and not as
a case-specific answer to each situation due to the sensitivity of bargaining power to the facts of
the case.

From a price perspective, bargaining power can potentially benefit players in the upstream and

263

downstream market by increasing efficiencies and maximizing profit.”>> However, occasionally

bargaining power can be limited to a transfer of wealth from suppliers to buyers, exploitative or

264

not, for instance by the imposition of unfair trading practices,”* or may lead to a situation in

which consumers are worse off, should the powerful buyer have market power downstream.

3.5.2.1 Buyer with bargaining power and facing a downstream competitive market

If the buyer enjoys bargaining power but faces a competitive market downstream, this would
maximize the bargaining power’s welfare enhancing effects. In the upstream market, bargaining
power countervails supplier’s market power by pushing prices to the competitive level and
neutralizing the suppliers’ market power. In so doing, the supracompetitive benefits are no longer
kept by the supplier and are transferred to the buyer, whom, in the downstream market, must pass
them on to end consumers in the form of lower end consumer prices due to the competitive
constraint of other rival retailers. In principle, this reduction in purchasing price is individual, as
pointed out by Dobson and Chakraborty (i.e. it only benefits the buyer and its own end
customers).2®> However, a spillover effect (the antiwaterbed effect) may mean that the reduction
in purchasing price obtained by the powerful buyer may also benefit other buyers as discussed

infra.

262 Ezrachi and De Jong (2012), p. 258.

263 Also suggesting the generally efficiency enhancing nature and effects of the exercise of bargaining power see: UK
(2008), para 9.4

264 European Commission Tackling Unfair Trading Practices in the Business-to-Business food supply chain,
Strasbourg (2014), p. 2.

265 Dobson and Chakraborty (2008), p. 343.
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In the downstream market, the price reduction derived from the bargaining power will be passed
on to the final consumer due to competitive pressure exerted by rival retailers.?*® Consequently,
when the downstream market is competitive there is less room for anti-competitive harm
concerning bargaining power exertion, as remarked upon by the Commission’s Guidelines on

Vertical Restraints when dealing with exclusive supply,?®’

and as also noted by Korah and
O’Sullivan.?®® As such, the powerful buyer acts as an agent for end consumers vis-a-vis suppliers
in the attainment of lower prices and improved quality.?%° Unlike the upstream market, the lower
prices benefit not only the buyer’s end customers but all end customers as the reduction in price
will spur competition among retailers encouraging efficient practices, innovation and

improvement in the quality of the goods and/or services offered.?”

3.5.2.2 Buyer with bargaining power and downstream market power

This constitutes the scenario where bargaining power may trigger the most serious competition
concerns as its exertion may generate anti-competitive effects without the passing on of the
benefits. Bargaining power exercised by an hourglass shaped undertaking, a concept discussed in
section 3.5.1.1, may lead to anti-competitive outcomes both in the upstream and downstream
market,?”! because this hourglass undertaking may employ aggressive tactics as a buyer and as a

seller,”’? which Kirkwood denominates a “self-reinforcing circle”.?’?

In the downstream market, due to the lack of competition, the buyer is not forced to pass on the
profit re-distribution from the supplier to the buyer to its end consumers and it would be able to

206 See also, supporting this view in the short term, the report prepared by the Spanish NCA and discussed in
European Competition Network (2012), para. 254; Dobson and Inderst (2007), p. 393; Dobson and Chakraborty
(2008), p. 343; Ezrachi and De Jong (2012), p. 258.

267 “The importance of the buyer on the downstream market is however the factor which determines whether a
competition problem may arise. If the buyer has no market power downstream, then no appreciable negative effects
for consumers can be expected”. Guidelines on Vertical Restraints [2010] OJ C 130/1, para. 194 (emphasis added).
268 Korah and O'Sullivan, [2002], p. 48.

269 Doyle and Inderst (2007), p. 215.

270 Ibid, p. 216; Dobson and Chakraborty (2008), p. 343.

271 Chen ‘Buyer power: Economic Theory and Antitrust Policy’ (2007), p. 36.

272 See Kirkwood’s analysis with respect to the “e-Book” conspiracy and the position of Amazon as an hourglass
shaped undertaking not exerting monopsony but bargaining power in Kirkwood (2014); see also: United States of
America v. Apple Inc., et al., 12 Civ. 2862 (DLC). The case was appealed before the Court of Appeals of the 2"
Circuit and upheld in United States v. Apple, Inc., No. 13-3741 (2d Cir. 2015) and the US Supreme Court declined
the petition for a writ of certiorari in Apple v. United States, U.S. Supreme Court, No. 15-565 (2016). In the EU the
Commission also initiated an investigation concerning the cartel formed by suppliers of books and rendered the
Summary of Commission Decision of 25 July 2013 relating to a proceeding under Article 101 of the Treaty on the
Functioning of the European Union and Article 53 of the EEA Agreement (Case COMP/39.847/E-BOOKS) [2013]
0OJ C 378/25, in which a series of commitments were made binding to the book publishers for a period of 5 years, in
which it was agreed to terminate the agency agreements and certain restraints when renegotiating their commercial
arrangements for e-books were agreed to. See also remarking that there is no passing on buyer power efficiency
whenever the buyer has downstream market power: Kirkwood ‘Buyer Power and Exclusionary Conduct: Should
Brooke Group Set the Standards for Buyer-Induced Price Discrimination and Predatory Bidding?” (2004-2005), 648.
273 Kirkwood (2014), p. 47.
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retain the wealth transfer between the supplier to the buyer, in a two-part tariff contract.>’* In a
linear tariff model, the buyer, even if a downstream monopolist will have to pass on some sort of
price reduction to end consumers, although not all of it. Additionally, the powerful buyer will be
able to discriminate in “favour of its own downstream operations and against potential
downstream competitors” by leveraging market power from the input market to the downstream

market, analogous to a price squeeze.?”>

Furthermore, the powerful buyer may leverage its privileged downstream position vis-a-vis its
suppliers, as it may sometimes act as a necessary trading partner or distribution vehicle that
suppliers depend on to reach end consumers.?’® This allows the buyer to extract other rents and

privileges from suppliers, such as imposing unfair purchasing practices.?”’

Additionally, Chen remarks that if the market is oligopsonistic, buyers may find profitable to “to
raise the purchase prices they pay the suppliers and extract profits from the suppliers in the form

of lump-sum payments” leading to a general increase in retail prices in the market as a whole.?’®

In the upstream market, an hourglass shaped undertaking may abuse its bargaining power to
stifle competition in the upstream and/or downstream market by excluding rivals buyers that may
also compete as retailers.?”” In so doing, the undertaking will increase its rivals’ costs to foreclose
competitors?®® by, for example, leveraging its market power upstream to protect, strengthen or
enhance its market position downstream, as discussed in British Airways v Commission.?8!

Foreclosure may happen in several ways, for example by entering into predatory overbuying,?

274 Also of this opinion are: Chen ‘Buyer power: Economic Theory and Antitrust Policy’ (2007), p. 36; Kokkoris and
Day (2009), p. 177; Ruffle, p. 19; Ezrachi (2012), p. 68; Ezrachi and De Jong (2012), p. 258.

275 Christopher Bellamy, Graham D. Child and P. M. Roth, European Community Law of Competition (Sweet &
Maxwell 2001), para. 9-085; Christopher Bellamy and others, European Union Law of Competition (7th ed. edited
by Vivien Rose, David Bailey. edn, Oxford University Press 2013), para. 10.113.

276 Commission Decision of 14 July 1999 relating to a proceeding under Article 82 of the EC Treaty (IV/D-2/34.780
- Virgin/British Airways) [2000] OJ L 30/1, para. 32 and 47.

277 Chen ‘Buyer power: Economic Theory and Antitrust Policy’ (2007), p. 36. The issue of dependence and unfair
purchasing practices are discussed in detail in chapters 6 and 9, respectively.

278 Tbid.
27 Tbid.
280 «“Buying power of the parties to the joint purchasing arrangement could be used to foreclose competing purchasers
by limiting their access to efficient suppliers”, Communication from the Commission — Guidelines on the

applicability of Article 101 of the Treaty on the Functioning of the European Union to horizontal co-operation
agreements [2011] OJ C 11/1, para. 203.

281 “BA is therefore wrong to deny that it is an obligatory business partner of travel agents established in the United
Kingdom and to maintain that those agents have no actual need to sell BA tickets. BA's arguments are not capable of
calling into question the finding, in recital 93 of the contested decision, that BA enjoys a particularly powerful
position in relation to its nearest rivals and the largest travel agents.” Judgment of 17 December 2003, British
Airways v Commission of 17 December 2003, T-219/99, ECR, EU:T:2003:343, para. 121 (emphasis added).

282 Salop (2004-2005); Kirkwood ‘Buyer Power and Exclusionary Conduct: Should Brooke Group Set the Standards
for Buyer-Induced Price Discrimination and Predatory Bidding?” (2004-2005)

66



securing supply from the most efficient suppliers through exclusive purchasing agreements,?** o

r
by imposing exclusive dealing clauses vis-a-vis suppliers or raising entry or exit barriers for other

buyers. These conducts with foreclosure effects are discussed at length in chapter 7.

3.6 Indirect buyer power effects

In this section, I discuss buyer power effects that go beyond the pure buyer-supplier-end
consumer price effects of monopsony and bargaining power by looking at what the consequences
of buyer power on the competitive conditions and third parties from a more dynamic perspective
are. In particular, I deal with the waterbed and antiwaterbed effects, investment and innovation,
quality and increased concentration and decreased variety. For all these cases, the discussion is
centered around bargaining power, as, for the case of monopsony, the positive effects are non-
existent and the risks for anti-competitive effects are increased.

3.6.1 The waterbed effect

The exercise of bargaining power may influence the price paid by other buyers vis-a-vis suppliers
in a positive or a negative way. The ‘waterbed effect’ describes the situation that prevails
whenever the purchasing prices for other buyers increase due to exertion of buyer power by a
powerful rival. The waterbed effect is relative in the sense that its consequences will depend on
the circumstances of the case and will impact each rival buyer (and suppliers) in a particular
way.?84 Furthermore, the waterbed effect is anchored on models assuming linear tariff contracts

as I discussed in section 3.4.

There are three theories behind the waterbed effect: a mechanical explanation, bargaining power
changes due to the upstream market structure, and market share shifting in the downstream

market.?% I discuss these theories in the following paragraphs.?%

The mechanical explanation of the waterbed effect depicts a situation in which the suppliers
charge a higher price to the non-powerful buyers to recoup the lost profits on contracting with the
powerful buyer.?%” This is the most intuitive but weakest explanation on how the waterbed effect

283 Thomas G. Krattenmaker and Steven C. Salop, ‘Anticompetitive Exclusion: Raising Rivals' Costs to Achieve
Power over Price’ 96 The Yale Law Journal (1986) 209, p. 234.

284 Butta and Pezzoli (2014), p. 163.

285 Dobson and Inderst (2007), p. 393-400; and Dobson and Inderst (2008), p. 343 to 350. See also: OECD ‘Policy
Roundtables: Monopsony and Buyer Power’ (2009), p. 25, and discussing these two alternative sources of the
waterbed effect: Dobson and Chakraborty (2008), p. 344.

286 See also the analysis of these theories in Kirkwood ‘Powerful Buyers and Merger Enforcement’ (2012), p. 1544-
1546; and OECD ‘Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 50-53.

287 This appears to have been the rationale of the now extinct UK Competition Commission when evaluating the
price differentials paid by smaller supermarket retailers to suppliers in comparison with largest buyers in UK
Competition Commission (2000), para. 2.451; see also: Dobson [2009], p. 122. Also using the mechanical effect
explanation see, inter alia, Pera, p. 3; Carstensen ‘Buyer Power and the Horizontal Merger Guidelines: Minor
Progress on an Important Issue’ (2012), p. 796, Dobson and Chakraborty (2008), p. 344; Oinonen (2014), p. 102.
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work. From a different perspective, the exercise of bargaining power increases rival’s input costs,
which may lead to either competitors exiting the market or them increasing their prices
downstream.?®® The outcome is that the powerful buyer will enjoy larger market power
downstream as competitors exit the market or sell at retailer levels at higher prices and, in the
long run, downstream prices as a whole will tend to rise.?®® Consequently, the waterbed effect is
an exclusionary practice that can lead to exploitative abuse in the medium/long term. This
mechanic waterbed explanation was recognized by the Commission in its Guidelines on the
applicability of Article 81 of the EC Treaty to horizontal cooperation agreements, when stating:
(...) the primary concerns in the context of buying power are that lower prices may not be passed
on to customers further downstream and that it may cause cost increases for the purchasers’
competitors on the selling markets because either suppliers will try to recover price reductions for

one group of customers by increasing prices for other customers or competitors have less access
to efficient suppliers.??

However, the current Guidelines on Horizontal Agreements that replaced the former text depart
from the mechanical approach to the waterbed effect.?”! Tt no longer makes references to any
“recovering process” of lost profits while still maintaining that buyer power may lead to “to
restrictive effects on competition on the purchasing and/or downstream selling market or markets,
such as increased prices [...] [and] [b]uying power of the parties to the joint purchasing
arrangement could be used to foreclose competing purchasers by limiting their access to efficient

suppliers.”?%?

This departure from the mechanical approach by the Commission is welcome as the theory has
some pitfalls. Firstly, according to the intuition behind the mechanical waterbed effect, the
increase in prices vis-a-vis other buyers is the consequence of wanting to recoup the discounts
granted to the large buyer, and lost profit. This, however, does not explain why suppliers were
not already charging a higher price to some buyers if this was foreseeable, even in the absence of
the powerful buyer.?>> Nor does it account for why a discount to a buyer implies that the seller is
forced to increase its selling prices to other buyers; if the deal with the powerful buyer is not
good enough, the seller has other demand sources to sell its goods to. Secondly, assuming that if
suppliers do not increase their output prices to other (weaker) buyers implies that suppliers will

288 OECD “Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 47.

289 Butta and Pezzoli (2014), p. 163.

2% Commission Notice Guidelines on the applicability of Article 81 of the EC Treaty to horizontal cooperation
Agreements (2001/C 3/02), (OJ C 3/2 6.1.2001), para. 126 (emphasis added), see also the same idea in para. 129 and
para. 135.

21 See also stressing this fact: Jonathan Faull, Ali Nikpay and Deirdre Taylor, The EU Law of Competition (3rd ed.
Oxford University Press 2014), para. 7.374.

22 Communication from the Commission — Guidelines on the applicability of Article 101 of the Treaty on the
Functioning of the European Union to horizontal co-operation agreements [2011] OJ C 11/1, para. 203.

293 Also raising a similar argument: Robles Martin-Laborda; Dobson and Inderst (2007), p. 397; Dobson and Inderst
(2008), p. 342; Parker and Majumdar, [2011], p. 564-565; Kirkwood ‘Powerful Buyers and Merger Enforcement’
(2012), p. 1544.
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be forced to leave the upstream market as costs would not be profitable. In my view, however,
such argument may apply if the buyer exerts monopsony power on a take-it-or-leave-it basis, as it
pays a purchasing price below the competitive level. However, if bargaining power is exerted or

there are other alternative buyers, then suppliers would not sell at a loss.

The upstream approach to the waterbed effect, the second explanation of the waterbed effect, by
Dobson and Inderst is based on the increase of market shares by a powerful retailer. A
consequence of market power increase as a retailer is that it enjoys a bargaining position that
allows for obtaining better terms and conditions by leveraging its success from one market to
another, and which affects upstream competition.?** The improved bargaining position increases
market concentration in the supplier’s side as a natural response to avoid the transfer of profit
from supplier to buyer. This can happen in two ways. Firstly, whenever the exercise of
bargaining power leads to the exit of some suppliers that find the current market prices no longer
profitable. Secondly, if the industry has barriers of entry but research and development of new
products allows for the entry of newcomers the exercise of bargaining power can prevent
potential entry. In the long run, the increase of buyer market power will generate a trend to
increase upstream concentration among suppliers, which now have more bargaining power.?%’
Consequently, bargaining power effects upstream ought to distinguish between smaller suppliers
(who will be worse off and may even disappear) and large suppliers, which will in the long run
either be in the same situation or better off than before.?’® Also, in the long run, the buyers’
bargaining power decreases, as now they will face suppliers with stronger bargaining position
themselves. Consequently, smaller buyers are also worse off than before the buyer exercised its
bargaining power, as they will be less powerful and will have to pay more for the same quantity

of goods as before.

In my view, this explanation of the waterbed effect by Dobson and Inderst is in line with the
postulates of the countervailing theory of Galbraith, as market power tends to naturally grow to
neutralize opposing market power.?’” Unlike Dobson and Inderst, to me, if this concentration is
the consequence of countervailing power, the outcome in terms of price should be that of an
equilibrium, such as in the cooperative bilateral monopoly model, and not a rise, assuming that
quantity remains constant. Also, this presupposes that the buyer will squeeze suppliers or prevent
their entry. Again such behavior appears to be lacking long-term rationale. A rational buyer
would not pressure its suppliers in such a way if it wants to avoid a subsequent situation of
market power neutralization. The buyer will be better served if more suppliers are present in the
market as it grants it with more supplier side constraint and, thus, enhances its bargaining power.

2% Dobson and Inderst (2007), p. 397-398; and Dobson and Inderst (2008), p. 344.

2% Dobson [2009], p. 124.

2% Dobson and Inderst (2008), p. 344-345.

27 Also noticing the influence of Galbraith’s countervailing power theory see: Kirkwood ‘Powerful Buyers and
Merger Enforcement’ (2012), p. 1544-1546.
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The last theory regarding the waterbed effect is based on a change of retailer’s market shares.>>

Dobson and Inderst submit that in this case the waterbed effect takes place due to the larger
market shares obtained by the powerful buyer as a consequence of its more competitive offering
in the downstream market.??® As the buyer increases its sales and gains market share downstream
thanks to its ability as a buyer to reduce its input costs, it is able to sell goods as a retailer at a
lower price capturing demand from its competitors that are unable to offer the same lower prices.
Smaller retailers are worse off as they will lose volume, customers and will receive less
advantageous terms of supply, creating a waterbed effect.>°’ This theory has two consequences.
Firstly, prices in the downstream market will be — at least in the short term — lower for final
consumers due to the passing on to end consumers. As acknowledged by Dobson and Inderst:
“[t]he larger retailer can now lever its discounts into lower retail prices and/or better services and
thereby obtain a larger share of the final market.”**! Secondly, the theory seems to grant a
protection that is broader than pure end consumer harm and aims to tackle anti-competitive
effects on smaller retailers and weaker suppliers that may impact the competitive process.

Summing up, in its three variants the waterbed effect has negative implications for short and
long term competition. In the short term, the waterbed effect increases rival buyer’s costs and
retail prices. In the long run, as the powerful buyer is more efficient than its competitors, it
captures their market share and has a foreclosing effect weakening or eliminating downstream

competition. This exclusionary effect was acknowledged by Commission firstly in Kesko/Tuko>%?

303 as the “spiral effect”.3** The spiral effect increases market

and later in Carrefour/Promodes
concentration downstream, leading to a vicious circle of more retailer power and the capacity to
later on reap monopoly profits from end consumers due to the creation of entry and exit
barriers.>% Concerning long-term effects on consumer prices, the increase in input costs for rival
buyers also pushes retail prices upwards. However, rival buyer-retailers may not increase prices

excessively as they could lose too much demand to the powerful buyer and eventually be

2%8 See also the analysis of this type of waterbed effect in Butta and Pezzoli (2014).

2% Dobson and Inderst (2008), p. 346-347.

300 Ibid, p. 347.

301 Tbid, p. 347.

302 The Commission considered that the concentration would create an entity with too high a degree of buyer power
leading suppliers to be dependent on the buyer, and also imposing too high entry barriers for potential competition.
Commission Decision of 20 November 1996 declaring a concentration to be incompatible with the common market
(Case No IV/M.784 - Kesko/Tuko) Council Regulation (EEC) No 4064/89 [1997] OJ L 110/53, taken from the
unabridged version.

303 Non-opposition to a notified concentration (Case COMP/M.1684 — Carrefour/Promodés) [2000] OJ C 164/5,
French public version, para. 45-46.

304 See discussing the spiral effect and its negative effects on competition: Alan Overd, ‘Buyer Power’ 22 European
Competition Law Review (2001) 249, p. 250; Office of Fair Trading, The Competitive Effects of Buyer Groups
(2007) para 1.74; Bundeskartellamt ‘Buyer Power in Competition Law - Status and Perspectives’ (2008), p. 3;
Dobson [2009], p. 122; Tribunal Vasco de la Competencia (April 2009), p. 139; Ezrachi and De Jong (2012), p. 258.

305 Faull and Nikpay, [1999], para. 4.154.
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foreclosed. Which of these negative effects predominates is ambiguous.’®® However, and as
remarked by Dobson, the spiral effect may also lead to a “virtous circle”.**” Once the spiral effect
takes place, the retailer can benefit from further efficiency gains that allow it to further improve

downstream market conditions and further decrease prices for end consumers.3%

3.6.2 The antiwaterbed effect

It is, however, disputed in economic literature that buyer power exertion generates a waterbed
effect. It has been proposed that, in particular, bargaining power, can produce an ‘anti-waterbed
effect’ as the discounts obtained by a powerful buyer benefits its rivals also in the form of
discounts.*® The intuition behind this argument is that once a buyer has obtained a discount from
a supplier, if known to other buyers, they will also try to obtain a discounted price.*!’ As Dobson
and Inderst submit, these spillover discounts are generated due to the “now lower margins that
the supplier earns from conducting business with the first retailer.”3!! Thus, giving successive
discounts to other buyers becomes less costly for the supplier.>'? An alternative theory of the anti-
waterbed effect used by the Commission in Enso/Stora explained this positive effect to other
buyers as being in the interest of a seller under countervailing buyer pressure from a very large
buyer to keep other customers in the market in order to avoid becoming dependent on a single

demand source.’!?

Furthermore, Dobson and Inderst argue that the anti-waterbed effect will be more dominant the
more equal buyers are vis-a-vis suppliers. If there is a large difference in market size between
buyers, then the waterbed effect dominates.>'* However, they also note that if suppliers are aware
of the dominance of the waterbed effect they will be better off by securing the presence of other
buyers and, therefore, will grant them discounts as well. The logic is that if the waterbed effect
dominates then suppliers will have less demand sources and, in the long run, will face too

powerful a buyer.’!®

3.6.3 How should the waterbed effect be approached?

Pursuant to the discussion regarding the water and anti-waterbed effects and the lack of economic
consensus, in my view EU competition law should adopt a cautious approach to the topic

3% Dobson and Inderst (2007), p. 398; OECD ‘Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 50.

307 Dobson [2009], p. 122

308 Tbid, p. 122-123.

39 The term “anti-waterbed effect” was firstly coined by Dobson and Inderst in: Dobson and Inderst (2007), p. 399.
310 Dobson and Inderst (2008), p. 353.

311 Dobson and Inderst (2007), p. 399. Also supporting this argument of the supplier having an incentive to grant a
lower purchasing price see: OECD ‘Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 50.

312 Dobson and Inderst (2008), p. 353.

313 Commission Decision of 25 November 1998 declaring a concentration to be compatible with the common market
and the functioning of the EEA Agreement (Case No IV/M.1225 - Enso/Stora) [1999] OJ L 254/9, para 96.

314 Dobson and Inderst (2007), p. 399; Dobson and Inderst (2008), p. 353.

315 Dobson and Inderst (2007), p. 399; Dobson and Inderst (2008), p. 353.
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anchored on a case-by-case assessment, as which of these effects dominates will depend on the
circumstances of the case.’'® Furthermore, even if the waterbed effect dominates in the upstream
market the effect for final consumers may be lower purchasing prices.>'” Consequently, I propose
rejecting a hard and fast rule that equates bargaining power exercise to generating a waterbed
effect.

Furthermore, in the assessment of the waterbed effect and the choice of a theory of harm it is
important to disengage from employing the mechanic theory of the waterbed effect, which
fortunately the Commission has stop using’'® — as it is not well grounded in economics. In my
view, from a legal perspective, the outcome regarding the existence of the waterbed effect does
not change based on which one of the three theories is employed, but the argument used (if based
on the mechanical effect) would be flawed. Lastly, in any case, in the assessment of the water and
anti-waterbed effects, the emphasis ought to be placed on its effects in the short and long run
both in the upstream and downstream market to fully capture the dual effect of buyer power in
competition.

3.6.4 Buyer power effects on investment, innovation and dynamic efficiency

Part of the literature suggests that buyer power exertion may have deleterious consequences for
supplier’s incentives to invest and innovate generating a hold-up problem.’!® If buyer power is
exploited, suppliers may be less incentivized to invest and innovate because the buyer is able to
extract the extraordinary profits generated by better and more innovative goods and services that
would otherwise have belonged to the supplier.3?° This could happen in retailing markets where
the buyer power of large supermarkets may act as a disincentive for suppliers to invest and

316 Dobson and Inderst (2007), p. 399; OECD ‘Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 49-50;
Butta and Pezzoli (2014), p. 163.

317 OECD ‘Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 50.

318 Commission Notice Guidelines on the applicability of Article 81 of the EC Treaty to horizontal cooperation
Agreements (2001/C 3/02), (OJ C 3/2 6.1.2001), para. 126. Cf with the absence of the recoup effect in Commission
— Guidelines on the applicability of Article 101 of the Treaty on the Functioning of the European Union to
horizontal co-operation agreements [2011] OJ C 11/1, para. 200-204.

319 Supporting this see: European Commission and others (2000), p. 4; Noll (2004-2005), p. 612; Grimes (2004-
2005), p. 566; Battigalli, Fumagalli and Polo (2007); Competition Commission UK (2008), para. 36; Dobson and
Chakraborty (2008), p. 345; Peter C. Carstensen, ‘Buyer Cartels Versus Buying Groups: Legal Distinctions,
Competitive Realities, and Antitrust Policy’ William & Mary Business Law Review (2010) 1, p. 33; Pera and
Bonfitto (2011), p. 415-416; Pera, p. 3, available at http://www.gop.it/doc_pubblicazioni/40_hjv4kr3vun_eng.pdf;
Kirkwood ‘Powerful Buyers and Merger Enforcement’ (2012); Alexander Italianer, The Devil is in the Retail (2
October 2014), p. 3; Butta and Pezzoli (2014), p. 164.

320 Noll sets this explanation in a monopsony power situation in Noll (2004-2005), p. 612 and 621; see also: Dobson
(2004-2005); Dobson and Chakraborty (2008), p. 345. See also suggesting investment problems caused by exercise
of buyer power in healthcare markets: Kirkwood, Buyer Power and Healthcare Prices, 6.
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innovate in the production of newer and better products or increase output, leading to reduction
of capacity, fewer products and lower quality.*?!

The adverse effect on investment and innovation, according to Dobson et alia in a Commission’s
report, might increase if bargaining power is exercised against small suppliers,®*? which is also
the opinion of the Commission concerning abuse of bargaining power in food retailing.?3
However, as remarked by Inderst and Doyle, the argument submitting that buyer power stifles
innovation overlooks the fact that a supplier’s decision to invest depends on the profit difference
that would be obtained with or without the investment, and not on the overall level of

profitability.32*

On the other hand, research shows that bargaining power can increase innovation as it may
incentivize suppliers and competitors to invest3*® In the case of rival buyers competing
downstream, Dobson and Chakraborty argue that the exertion of bargaining power by a powerful
buyer will force these competitors to invest to combat the price advantage of the powerful buyer
and avoid being squeezed out of the market.3?® Additionally, a buyer with substantial market
power could be willing to financially support the investments of a supplier as it could benefit

from increased sales in the downstream market.??’

In the upstream market, suppliers facing a powerful buyer have an incentive to invest because by
doing so they receive a larger fraction of the incremental profits generated by their investment.
Also, if the investment decreases their marginal cost, it also reduces the value of outside supply
options for the buyer and, therefore, reduces the bargaining power,>?® for current and future
contracts.’?® Also, suppliers have an incentive to invest to increase their chances of securing a
contract with other potential buyers in case the large customer decides to look for alternative
suppliers and prevent becoming or being dependent on a single buyer.33

321 Competition Commission, UK (2008), para 9.5. Concerning the quality issue see also: Dobson and Chakraborty
(2008), p. 346; Ezrachi and De Jong (2012).

322 European Commission and others (2000), p. 38.

323 Buropean Commission ‘ Tackling Unfair Trading Practices in the Business-to-Business food supply chain’ (2014),
p. 12.

324 Doyle and Inderst (2007), p. 217.

325 See also making a similar claim: Italianer, The Devil is in the Retail, p. 7; UK (2008), para. 9.4.

326 Dobson and Chakraborty (2008), p. 344.

327 Bundeskartellamt ‘Buyer Power in Competition Law - Status and Perspectives’ (2008), p. 4.

328 Roman Inderst and Christian Wey, ‘How Strong Buyers Spur Upstream Innovation’ 524 DIW Berlin: Discussion
Papers (2005), 1.

329 Chen ‘Buyer power: Economic Theory and Antitrust Policy’ (2007), p. 26; Kirkwood ‘Powerful Buyers and
Merger Enforcement’ (2012), p. 1551.

330 Inderst and Wey ‘Buyer Power and Supplier Incentives’ (2007) 647, p. 648.
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Lastly, bargaining power may also spur investment by sponsoring the entry of new sources of
supply.*3! This was recognized by the Commission in the Enso/Stora Decision.**? In this case, the
Commission considered that Tetra Pak had sufficient countervailing buyer power to neutralize
the market power of the merging undertaking as it could sponsor the development of capacity of
one of the other suppliers in the market or sponsor entry of new undertakings to produce its

input33

3.6.5 Buyer power effects on quality

Related to investment, bargaining power can also create incentives to increase or to decrease
quality. Battigalli, Fumagalli and Polo submit that buyer power negatively affects the incentives
of suppliers to invest in quality improvements, particularly in the case of private labels*** and
when investing in research and development is necessary for obtaining quality improvements.3
As bargaining power extracts profits from suppliers, these will have little incentive to invest in
maintaining and improving the quality of goods.*3® This has a negative impact on both the buyer
and the end consumer that acquires the goods.**’ Similarly, Ezrachi and De Jong describe a
situation in which the exercise of bargaining power affects output quality as suppliers are
pressured “to sell at near loss”.3*® In their view, in some markets, such as food retailing, if the
final consumer cannot easily detect the drop in quality, the supplier can increase profitability by
reducing the quality of the goods. Accordingly, they argue, the quality erosion is likely to neglect
the positive effects of the bargaining power regarding the welfare gains in the form of lower

purchasing prices and, therefore lead to a loss in welfare.>*’

In my view, however, these theories on quality erosion may be criticized from several angles.
Firstly, quality erosion may appear whenever there is little or no competition in the downstream
market; however, in the presence of substantial downstream market competition it will be

31 Doyle and Inderst (2007), p. 216; Inderst and Wey ‘Buyer Power and Supplier Incentives’ (2007), p. 649. For a
discussion of sponsoring of new entrants in public procurement markets see: Sanchez Graells and Herrera
Anchustegui, ‘Impact of Public Procurement Aggregation on Competition. Risks, Rationale and Justification for the
Rules in Directive 2014/24” [2016] 129, p. 135-136.

332 Commission Decision of 25 November 1998 declaring a concentration to be compatible with the common market
and the functioning of the EEA Agreement (Case No IV/M.1225 - Enso/Stora) [1999] OJ L 254/9, para. 88.

333 Commission Decision of 25 November 1998 declaring a concentration to be compatible with the common market
and the functioning of the EEA Agreement (Case No IV/M.1225 - Enso/Stora) [1999] OJ L 254/9, para. 92.

334 Also stressing the effect of private labels increasing buyer power of food retailers see: European Competition
Network (2012), para. 254; Bundeskartellamt ‘Summary of the Final Report of the Sector Inquiry into the Food
Retail Sector’ (2014), p. 5; Faull, Nikpay and Taylor, [2014], para. 5.888.

335 Battigalli, Fumagalli and Polo (2007). Also suggesting that quality erosion tends to take place in the presence of
private labels see: Ezrachi and De Jong (2012).

336 Battigalli, Fumagalli and Polo (2007), p. 47. Similarly, see: Dobson and Chakraborty (2008), p. 344.

337 Their model consists of a monopolistic producer and two independent retailers that enter into all or none
negotiations, Battigalli, Fumagalli and Polo (2007), p. 46.

338 Ezrachi and De Jong (2012), p. 258

339 Ibid, p. 259. In their work, Ezrachi and De Jong distinguish between two types of quality erosion: undetected and
agreed quality erosion, by making a distinction regarding whether or not the buyer is aware of it.

74



unlikely to exist. If the supplier diminishes the quality of the products, a rational buyer that faces
competition in the downstream market will see how consumers and its customers — who are likely
to notice the reduction in quality — will shift their demand to other (better) suppliers. This,
nevertheless, assumes a high degree of care from the consumer, and is debatable that this exists,
particularly in unsophisticated markets, like day-to-day purchases. Furthermore, it is contrary to
the interest of the powerful buyer that quality is eroded (even if difficult but not impossible to
detect) and, therefore, the buyer is likely to set up quality control programs, as remarked by
Dobson and Chakraborty.*® Secondly, if the supplier increases quality it diminishes the
bargaining power of its buyer, which would allow the supplier to gain a competitive advantange
when negotiating future contracts in better terms, and limiting the extraction of its rents. Thirdly,
agreed quality erosion not only implies a risk of losing sales but also, if detected by competition
authorities, being sanctioned due to entering into collusive practices prohibited by Article
101(1)(b) TFEU.

3.6.6 Buyer power effects on market concentration: variety and exclusion

Lastly, EU legislation and the Commission have raised a concern regarding the effect of buyer
power leading to further concentration in the upstream and downstream markets due to the
waterbed effect and in line with the countervailing power theory of Galbraith. For instance, this
was explicitly recognized regarding aggregated public procurement by the Recital 59 of the
Directive 2014/24 on Public Procurement.*! Also, recently, the Commission has raised concerns
regarding the pernicious buyer power effects on small and medium enterprises in the food-
retailing sector, as these small retailers and suppliers may be foreclosed and squeezed out of the
market due to the imposition of unfair commercial practices arising from a substantial difference

in bargaining power.>*?

This negative effect on concentration due to the exercise of buyer power may take place in the
upstream market as suppliers will look for strategies that increase their seller market power and
negotiate terms and conditions that are more beneficial to their interest, neutralizing buyer
bargaining power and making it more likely to merge or create commercial alliances. In the
downstream market, if the powerful buyer passes on the bargaining benefits to end consumers in
the form of lower retailing prices it will capture its competitor’s demand — and will increase it

340 Suggesting that bargaining power encourages setting up of quality control measures in the retail industry see:
Dobson and Chakraborty (2008), p. 344.

341 “Thlowever, the aggregation and centralisation of purchases should be carefully monitored in order to avoid
excessive concentration of purchasing power and collusion, and to preserve transparency and competition, as well as
market access opportunities for SMEs.” Recital 59 Directive Directive 2014/24/EU of the European Parliament and
of the Council of 26 February 2014 on public procurement and repealing Directive 2004/18/EC [2014] OJ L 94/65.
For a discussion of the concentration effect generated by aggregated purchasing in public procurement markets see:
Herrera Anchustegui (2015); Sanchez Graells and Herrera Anchustegui [2016], p. 140-142.

342 European Commission ‘ Tackling Unfair Trading Practices in the Business-to-Business food supply chain’ (2014),
p. 3.
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market shares — unless these (smaller or less efficient) competitors offer either similar prices
and/or better quality goods. Increased market concentration implies fewer competitors that may

or may not be more efficient, and consequently less variety of goods or services.>*’

A variety of similar concerns on the negative effects of buyer power on concentration and variety
have been expressed by the US Federal Trade Commission in food retailing markets, pertaining
to whenever the buyer acts as a gate-keeper,>** and as also discussed by Kitkwood regarding e-
books.3* Furthermore, authors like Chen argue that buyer power, if exercised against a
monopolist, will have a positive effect on reducing end consumer prices but will decrease further

product diversity.34¢

In contrast with these negative views regarding buyer power impact and variety, recent literature
shows that buyer/retailer bargaining power does not decrease goods/services variety or, if it does,
not as much as supplier market power does.**’” Gabrielsen and Johansen compare manufacturers
in terms of selling market power and retailers with buyer market power and conclude that buyer
power implies less exclusion and, therefore, allows for a greater variety of goods/services**® They
conclude that authorities should restrain from restricting or eliminating bargaining power if
concerned about product variety and price increase. Similarly, the former UK Office of Fair
Trading held that the exercise of buyer power and its effects on variety are likely to be positive as
“where downstream competition is effective, markets would typically respond to consumer

desires for more [or less] diversity.”**

The foregoing discussion leads to the question of whether competition policy ought to protect
“sufficient variety” and a “healthy amount” of market players in the upstream and downstream
market at the expense of short and medium-term efficiency and lower consumer prices. This is an
area of buyer power economics and competition policy that is still ripe for further research.

343 Office of Fair Trading, The Competitive Effects of Buyer Groups, para. 7.13.

34 European Commission (2001), p. 58.

35 The evidence presented, however, did not support that buyer power induced a lack of variety of titles sold by
Amazon, see the discussion in: Kirkwood (2014).

36 Zhiqi Chen, ‘Monopoly and Product Diversity: The Role of Retailer Countervailing Power’ 04-19 Carleton
Economic Papers (2004), p. 21-22.

37 Tommy Staahl Gabrielsen and Bjern Olav Johansen, ‘Buyer Power and Exclusion in Vertically Related Markets’
38 International Journal of Industrial Organization (2015) 1; Office of Fair Trading, The Competitive Effects of Buyer
Groups, para. 7.22-7.23. Cf this with the view of Chen who claims that manufacturer seller power reduces variety
and that buyer bargaining power exacerbates this distortion in product diversity; thus retailer countervailing power is
not an adequate solution to manufacturer selling power, in Chen ‘Monopoly and Product Diversity: The Role of
Retailer Countervailing Power’ (2004).

348 Gabrielsen and Johansen (2015), p. 3.

3 Office of Fair Trading, The Competitive Effects of Buyer Groups, para. 7.23.
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3.7 Conclusions

In this chapter, I have analyzed the economics behind buyer power and discussed its direct and
indirect welfare effects. I submit that buyer power is an umbrella term encompassing monopsony
and bargaining power, different expressions of buyer power with different effects, making it an
ambiguous concept. Furthermore, buyer power has a dual effect in competition. It will always
impact the upstream conditions between rival buyers and suppliers, and it can additionally affect
downstream conditions when the buyer competes as a retailer with other rival buyers, and also
having an impact in end consumer prices and non-price competition. Therefore, any buyer power
policy that focuses exclusively in upstream or downstream harm would be under-inclusive and
run the risk of not fully capturing buyer power effects. Consequently, and as discussed through
this research, buyer power analysis should adopt a dualistic approach to its upstream and
downstream welfare effects, so as to fully capture buyer power effects and avoid risks of under
enforcement while aiming at not over-enforcing EU competition rules.>>

Monopsony power is always inefficient because fewer goods are purchased than otherwise would
be the case in a competitive setting, generating an allocative efficiency loss and a profit transfer
from suppliers to the buyer. This inefficient outcome holds even if monopsony power might have
little or no impact on end consumer prices because the monopsonist lacks downstream market
power. Furthermore, monopsony power almost always has negative efficiency effects in terms of
indirect effects and non-price conditions: it reduces innovation, investment, erodes quality and
tends to increase market concentration upstream. Therefore, regarding monopsony power cases, it
will be very likely that a conduct that involves purchases withholding will restrict competition by

object under Article 101 TFEU or by nature in cases of unilateral behavior.

In turn, the exercise of bargaining power tends to be welfare enhancing as it reduces input prices
by neutralizing opposed supplier market power. Furthermore, the price reduction may be passed
on to end consumers in the form of lower prices if there is sufficient competition where the buyer
operates as a retailer.>>! Additionally, bargaining power may have positive non-price effects, such
as in the case of spurring investment and innovation, promoting quality and quality control, and

330 For literature dealing with Type I and II errors in competition and antitrust law see, inter alia: Maarten Pieter
Schinkel and Jan Tuinstra, ‘Imperfect Competition Law Enforcement’ CeNDEF Working Paper No 04-07 (2004) 1;
Monti, [2007], p. 16-18; T. Méger and T. B. Paul, ‘The Interaction of Public and Private Enforcement — The
Calculation and Reconciliation of Fines and Damages in Europe and Germany’ in K. Hiischelrath and H. Schweitzer
(eds), Public and Private Enforcement of Competition Law in Europe: Legal and Economic Perspectives (Springer
2014), p- 77-104; David Lewis Chilling Competition,
(http://www.comptrib.co.za/assets/Uploads/Speeches/lewis13.pdf).

31 This is also Kirkwood’s view when stating that “the exercise of countervailing power (bargaining power) is
frequently procompetitive, collusion (among sellers to eliminate it) should be allowed to offset it unless there is clear
evidence of competitive harm” in Kirkwood (2014), p. 51. See also the views of Butta and Pezzoli when stating
“[bJuyer power (meaning bargaining power) is generally beneficial for final consumers and might even boost the
productivity of upstream suppliers” in Butta and Pezzoli (2014), p. 173.
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limiting variety erosion from seller market power. However, bargaining power may also be
exerted in an anti-competitive manner to exploit suppliers and exclude rivals buyers competing in
the upstream and that, additionally but not necessarily, compete in the downstream market as
retailers.

This ambiguous buyer power effect on welfare implies that competition law should steer away
from an outdated and simplistic approach that sees buyer power cases as representations of
monopsony power or only portraying the negative aspects of bargaining power. Also, it ought to
recognize the largely benign effect of bargaining power and, therefore, apply a more lenient
treatment than when compared to monopsony cases. This, however, does not imply that
bargaining power cases should be outside the scope of competition law scrutiny.>>? Also, the lack
of certainty makes difficult to offer a ‘shortcut’ in the form of a reliable framework to capture all
cases of buyer power conducts. Even though these models have been proposed, they are difficult
to apply due to the assumptions they are built on.>33 Another problem with this type of guidance
for cases is that they are anchored on market structures and not conducts. The adoption of these
form/structured based approaches to the application of the law may lead to the erroneous belief
that what is forbidden is the existence of a ‘shape’ or type of market power distribution, when
instead what is forbidden is the abuse of market power through conducts.

As part of my contribution, I have analyzed the direct buyer power effects on prices and showed
that, for both monopsony and bargaining power, whenever the buyer also enjoys substantial
downstream market power, the risks of anti-competitive harm increase under the hourglass shape
theory.>> This happens because if the buyer has no competitive pressure to pass on the price
reductions obtained due to its buyer power, it will keep the supra-competitive profits that have
been transferred from the supplier while it also employs its market power downstream vis-a-vis
end consumers.

Regarding indirect buyer power effects, the picture is less clear as there is not complete
consensus as to whether buyer (bargaining) power has a positive effect regarding price for other
buyers and suppliers (the waterbed effect), investment, quality or market concentration. This
blurry picture makes it difficult to make generalizations that can easily be extrapolated to cases
and used as rules of thumb in buyer power cases. Therefore, a cautious approach to buyer power
effects (particularly bargaining power) should be adopted by analyzing the circumstances of the
case and looking at the competition effects of the purchasing conduct, in particular when dealing
with bargaining power cases.

332 Also sharing this view see: van Doorn.

353 European Commission and others (2000); Chen ‘Buyer power: Economic Theory and Antitrust Policy’ (2007).

354 This is also the opinion of Korah and O’Sullivan when stating that “[i]f the emphasis is on protecting consumers,
there should be concern only when there is insufficient competition downstream to ensure that the benefits of buyer
power are passed on to buyers”, in Korah and O'Sullivan, [2002], p. 53.
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Summing up, an understanding of buyer power economics and an awareness of the limitations
and lack of consensus in the economic literature regarding some of its effects is a necessary first
step towards the legal analysis of buying conducts in line with the economically informed legal
analysis adopted in this dissertation. Furthermore, this chapter is of importance as in my analysis
of the legal regulation as at times economic-based discussions are presented, which are based on
these findings and which allow the reader to understand why certain arguments and positions are

adopted.
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4 Buyer Power Through an Ordoliberal Lens*

4.1 Introduction

Ordoliberal ideas, in particular the ideas of Wettbewerbsordnung and Wettbewerbsfreiheit — a
system of ordered competition and freedom to compete have been, and still are, influential,>*> in
the historical development of the European integration idea, in particular regarding the creation

t,356

of the internal marke and EU competition policy.>*” At its core, ordoliberalism — also known

as the Freiburg School of Law and Economics or German neo-liberalism®*® — advocates for a

* A version of this chapter dealing with ordoliberalism as an economic policy and its history has been published in
the Oslo Law Review as Ignacio Herrera Anchustegui, ‘Competition Law through an Ordoliberal Lens’ 2 Oslo Law
Review (2015) 139. The version presented here, however, focuses only on the ordoliberal aspects regarding
competition and buyer power policy, and which were not thoroughly discussed in the previously discussion in the
published work.

355 See recently the Judgment of 6 October 2009 in GlaxoSmithKline Services and Others v Commission and Others,
Joined cases C-501/06 P, C-513/06 P, C-515/06 P and C-519/06 P, EU:C:2009:610, para. 63. Also stressing the
ordoliberal influence in such statement see: Peter Behrens, ‘The "Consumer Choice" Paradigm in German
Ordoliberalism and its Impact upon EU Competition Law’ 1/14 Europa-Kolleg Hamburg Discussion Paper (2014) 1.
See also the treatment of rebates in Judgment of 12 June 2014, Intel v Commission, T-286/09, ECR, EU:T:2014:547,
and Judgment of 6 October 2015 in Post Danmark, C-23/14, EU:C:2015:651.

336 Karel Van Miert, ‘The Future of European Competition Policy’ (1998)
<http://ec.europa.eu/competition/speeches/text/sp1998 042 en.html> accessed 6/11/2014; Alessandro Somma,
‘Private Law as Biopolitics: Ordoliberalism, Social Market Economy, and the Public Dimension of Contract’ 76 Law
and Contemporary Problems (2013) 105, p. 105, who sees the influence of the “ordoliberal agenda” in EU matters as
well as adopting measures through a rather not very democratic decision-making process.

357 Gerber goes even further in his defense of the influence of ordoliberal thinking in EU competition law when
stating “[t]his ordoliberal creation (competition law) has evolved into the European concept of competition law, and
without it the develop-ment of the European Community is unimaginable.”, in David J. Gerber, ‘Constitutionalizing
the Economy: German Neo-Liberalism, Competition Law and the "New" Europe’ 42 The American Journal of
Comparative Law (1994) 25, p. 49. See, inter alia, supporting this assertion: David J. Gerber, Law and Competition
in Twentieth Century Europe: Protecting Prometheus (Oxford University Press 2001), in particular Chapter VII; Ian
Rose and Cynthia Ngwe, “The Ordoliberal Tradition in the European Union, Its Influence on Article 82 EC and the
IBA's Comments on the Article 82 EC Discussion Paper’ 3 Competition Law International (2007) 8, p. 8; Flavio
Felice and Massimiliano Vatiero, ‘Ordo and European Competition Law’ <http://www.siecon.org/online/wp-
content/uploads/2013/09/Felice-Vatiero.pdf>, last visited 11/12/2014; Liza Lovdahl Gormsen, ‘The Conflict
Between Economic Freedom and Consumer Welfare in the Modernisation of Article 82 EC” 3 European Competition
Journal (2007) 329; Ekaterina Rousseva, Rethinking Exclusionary Abuses in EU Competition Law (Hart 2010), p.
26-32; Michal S. Gal, ‘Abuse of Dominance - Exploitative Abuses’ in loannis Lianos and Damien Geradin (eds),
Handbook on European competition law: enforcement and procedure (Edward Elgar Pub. Ltd. 2013), p. 388 to 391.
358 An alternative name is used by Peacock and Willgerodt who refer to the Ordo-Kreis (Ordo-Circle) as the group of
scholars part of this trend of thought arguably because not all scholars following these teachings studied or taught at
the University of Freiburg, in Alan Peacock and Hans Willgerodt, ‘German Neo-Liberals and the Social Market
Economy’ in Alan Peacock and Hans Willgerodt (eds), German Neo-Liberals and the Social Market Economy, Vol. 1
(MacMillan 1989), p. 1-15. Although some refer to the Freiburg school as only covering economics, I put forth in
this chapter that competition policy school has been enriched by both legal and economic scholars in a
multidisciplinary perspective. Also of this opinion is Kamecke who even goes forward and claims that “Eucken's
theoretical approach contributed more to political economy than to economic theory, and so it would probably be
long forgotten by now if it had not been taken up by lawyers and politicians in the German postwar area”, Ulrich
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state-regulated competitive process as a necessary instrument for the protection of individual
economic freedom.** Ordoliberalism, however, is not just about competition policy — nor is it
just about competition economics. Rather, it considers the competitive process as one of the

pillars of a holistic political economy and societal order.3

In this dissertation, and as discussed in chapter 2, I employ ordoliberalism as an economic policy
that will serve as a benchmark tool to contrast and criticize against the regulation of buyer
power, but not to justify the efficiency or validity of legal rules. To do so, the legislation,
decisions and judgments will be analyzed from an ordoliberal perspective by highlighting
whether the legislation and case law are in line with ordoliberal ideas or whether and how they
depart from such a policy standing. Through this contrasting exercise, this study provides a new
perspective and allows for an (e)valuation of the EU regime on buyer power, for comparisons to
be drawn between US antitrust law and equivalent issues, and discussion of certain elements de
lege ferenda. Furthermore, by analyzing buyer power from an ordoliberal perspective, I am able—
after substantive analysis of buyer power treatment — to determine whether its treatment in EU
competition law is influenced by ordoliberal competition policy, posed as one of the research
questions in this thesis.

Also, ordoliberalism is a well suited analytical benchmarking tool for an evaluation and analysis
of buyer power because, as noted by Akman:
the main concern of Eucken was ‘complete competition’, that is competition in which no firm in a

market has power to coerce other firms in that market. If there is competition on the supply side,
as well as on the demand side [...] then the market form of complete competition is achieved.¢!

Thus, ordoliberalism looks at markets in a dualistic way: taking into account upstream and
downstream and the full effects of a purchasing conduct. Furthermore, ordoliberalism is
consistent with the adoption of an economically informed legal analysis methodology employed
in this dissertation as it combines legal and economic perspectives in an interdisciplinary manner
by translating the economic language into law without becoming “law and economics”.3¢? Lastly,

ordoliberalism is a well-suited analytic instrument for this dissertation as it advocates for the

Kamecke, ‘The Proper Scope of Government Viewed from an Ordoliberal Perspective: The Example of Competition
Policy: Comment’ 157 Journal of Institutional and Theoretical Economics (JITE) (2001) 23, p. 23.

3% Individual freedom in ordoliberal theory is understood as the freedom of entrepreneurship, namely “to engange in
competition to seek gratification by means of voluntary exchange on free markets”, as defined by Bonefeld in
Werner Bonefeld, ‘Freedom and the Strong State: On German Ordoliberalism’ 17 New Political Economy (2012)
633, p. 638.

360 See the views of Miiller-Armack when claiming that the competitive order must act in the framework of society
as a whole in Alfred Miiller-Armack, ‘The Social Market Economy as an Economic and Social Order’ 36 Review of
Social Economy (1978) 325, p. 327. On the central topics of Ordoliberalism, see: Manfred E. Streit, ‘Economic
Order, Private Law and Public Policy - The Freiburg School of Law and Economics in Perspective’ 148 Journal of
Institutional and Theoretical Economics (JITE) (1992) 675.

361 Pinar Akman, The Concept of Abuse in EU Competition Law: Law and Economic Approaches (Hart 2012), p. 58.
362 Viktor Vanberg, ‘Freiburg School of Law and Economics’ in Peter Newman (ed), The New Palgrave Dictionary,
Vol. 2 (1998), p. 173
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regulation of market power in a holistic manner whenever it can curb the economic freedom of
market participants, such as in the case of unfair purchasing practices that, in an ordoliberal

perspective,>®® ought to be regulated by competition norms lato sensu.3%*

In this chapter, my aim, therefore, is to show how an ordoliberal competition policy addresses
issue of buyer power so that the comparison between the current legal treatment and the
regulation can be made in a way that allows the reader to determine the consistency — or
otherwise — of the EU buyer power treatment to ordoliberal ideas. In this sense, a disclaimer
ought to be made. Although there is existing literature dealing with ordoliberalism and, in
particular, the influence of ordoliberal thinking in the development of EU competition law, I
adopt a different approach when discussing the ordoliberal perspective when dealing with buyer

power.

This chapter does not explore the influence of ordoliberal ideas in the historical development of
the EU and its competition policy from a historical perspective; nor does it discuss ordoliberalism
as an economic school at large as this is a topic that I have covered substantially elsewhere.3®°
There are three reasons for this limitation of scope. Firstly, there is already relevant literature
written on the topic dealing in extenso with the influence (or lack thereof) of ordoliberalism in
EU competition policy.**® Secondly, embarking on such a task would be outside of the scope and
topic of this dissertation. Thirdly, and linked to the former, I employ ordoliberalism as an
analytical tool for analysis of buyer power regulation and not the other way around; this is,
ordoliberalism contributes to the analysis because it serves as a theoretical construct to compare
the EU treatment to buyer power to, which in itself is a novel approach and methodological
choice.

I have organized the chapter as follows: section 4.2 introduces the ordoliberalism and its main
components as an economic policy. Section 4.3 discusses competition from an ordoliberal point
of view by analyzing which goals are protected, different types of competition, the connection of
ordoliberalism and the “more economic approach” and the role of the state in competition
enforcement. Section 4.4 constructs a buyer power policy from an ordoliberal perspective
anchored on the general theory of the school to allow me to carry out the comparison of the
regulation of buyer power with this theoretical construct. In this section, I discuss the sufficiency

363 F Bohm, W Eucken and H Grossman-Doerth, ‘The Ordo Manifesto of 1936 in Alan Peacock and Hans
Willgerodt (eds), Germany's Social Market Economy: Origins and Evolution (MacMillan 1989), p. 24-25.

364 Gormsen, ‘Article 82 EC: Where are We Coming From and Where are We Going to?’ (2006), p. 10; Rainer
Klump and Manuel Worsdorfer, ‘On the affiliation of phenomenology and ordoliberalism: Links between Edmund
Husserl, Rudolf and Walter Eucken’ 18 The European Journal of the History of Economic Thought (2011), p 569.

365 Herrera Anchustegui ‘Competition Law through an Ordoliberal Lens’ (2015).

366 See the views of Akman who claims that ordoliberal ideas where not by and large incorporated in the drafting of
Article 102 TFEU in Pinar Akman, ‘Searching for the Long-Lost Soul of Article 82 EC’ 29 Oxford Journal of Legal
Studies (2009) 267; Akman, The Concept of Abuse in EU Competition Law: Law and Economic Approaches [2012],
p. 55-105. See also Nazzini, [2011], p. 131-132.
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of the current EU competition law regime and its applicability, the need to adopt a dualistic
approach to buyer power which, in turn, also implies adopting a broader welfare and harm
standard to competition intervention in buyer power cases. Then I discuss the leeway for
protecting freedom to compete and distributive concerns within an ordoliberal competition policy
lato sensu. Lastly, section 4.5 concludes the chapter by summarizing the main findings and policy

implications of a buyer power policy grounded on ordoliberal ideas.

4.2 Ordoliberalism in a nutshell

Ordoliberal ideas were born in Freiburg, Germany, in the late 1920s and early 1930s amidst the

7

Great Depression of 1929, the rise of the Nazi regime to power,®” and the state-planned

economics of the Soviet Union.*® In the midst of this social and political turmoil, ordoliberals

suggested implementing a third way>®® between laissez-faire and central planning, promoting the

existence of a strong state governing economic activity and freedom to compete.’”°

Ordoliberalism, this third way between neo-liberalism and state-planned economy worked along

the principles of preserving a large degree of laissez-faire while advocating the creation of “an

institutional framework, which brings order to economic processes in a liberal atmosphere”.?”!

This economic order is anchored on the “Freiburg Imperative™>’?: a societal system grounded on

37 Similarly, see Gerber (1994), p. 25; Matthew Cole, ‘Ordoliberalism and its influence on EU tying law’ 36
European Competition Law Review (2015) 255. Cf with Somma (2013), p. 110-111. For a discussion of Nazism
from an ordoliberal perspective, see: Michel Foucault and others, The Birth of Biopolitics: Lectures at the Collége de
France, 1978-1979 (Palgrave Macmillan 2008), p. 109-115.

368 Also similarly, see Oliver Marc Hartwich, Neoliberalism: The Genesis of a Political Swearword (The Centre for
Independent Studies (CIS) 2009) 1, p. 6-7. Interestingly, the birth of ordoliberalism coincided with the birth of
Keynesianism.

39 Such was Riistow’s views on ordoliberalism, an economic ideology in between capitalism and communism,
Alexander Riistow, ‘Zwischen Kapitalismus und Kommunismus’ in Nils Goldschmidt and Michael Wohlgemuth
(eds), Grundtexte zur Freiburger Tradition der Ordnungsokonomik (Mohr Siebeck 2008), p. 423-448. For Eucken
“the number of organizational forms (of the economy and society), in which the modern economy may be ordered is
very small”, thus portraying his idea of ordoliberalism as an alternative way between capitalism and centrally
planned economies in Walter Eucken, ‘El Problema Politico de la Ordenacion’ in Lucas Beltran (ed), La Economia
de Mercado, Vol 1 (Sociedad de Estudios y Publicaciones 1963), p. 79 (author’s translation and emphasis in
original). See also: J Wiseman, ‘Social Policy and the Social Market Economy’ in Alan Peacock and Hans
Willgerodt (eds), German Neo-Liberals and the Social Market Economy, Vol I (MacMillan 1989), p. 162-163; Barry
J. Rodger, ‘Competition Policy, Liberalism and Globalization: A European Perspective’ 6 Columbia Journal of
European Law (2000) 289, p. 293; also using the term “third way”: Gerber (1994), p. 35. Also of this view is
Bonefeld when stating “[t]he ordoliberal idea of a social market economy has been seen as a progressive alternative
beyond the left and right” and “they thus saw their neoliberalism as a third way in distinction to laissez-faire
liberalism and collective forms of political economy”, in Bonefeld (2012), p. 634; and similarly in Werner Bonefeld,
‘German Neoliberalism and the Idea of a Social Market Economy: Free Economy and the Strong State’ Journal of
Social Sciences (2012) 139, p. 141. See also Foucault and others, [2008], p. 119-120.

370 Kamecke (2001), p. 24.

371 Taken from H.G Grosskettler, ‘Designing an Economic Order. The Contribution of the Freiburg School’ in
Donald A. Walker (ed), Perspectives on the History of Economic Thought, Vol II (1989) in Rodger (2000), p. 293.
See also Neumann, [2001], p. 37.

372 Term coined by Alexander Ebner, ‘The Intellectual Foundations of the Social Market Economy’ 33 Journal of
Economic Studies (2006) 206, p. 213.
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the regulation of the competitive order of market freedom, protection of private property and trust
in the market-price system,*’ in addition to institutional pillars governing other societal aspects
of human life.3” Out of these concepts, as expressed by Eucken, is that the competitive price
system is the fundamental one as it ensures an efficient outcome and use of resources.>’* Eucken
stated that achieving social order is necessary to direct society’s economic life. Such ordering
“consists in all the forms in which it is carried out the direction of daily economic process”,?’
and the Ordnung ought to be dictated by the state, which imposes rules for the competitive

process but respects individual freedom.

An ordoliberal society is based upon on what I have labeled the four central themes of

ordoliberalism:3"’
1) Ordnungsokonomik — economic order — and economic freedom in the frame of an
economic constitution;
i) the social market economy;
iii) economic freedom;
iv)  Wettbewerbspolitik - competition policy.>”®

The economic constitution, the creation of Bohm,?” is a political instrument that “defines the
rules of the game under which economic activities can be carried out in the respective
jurisdictions”,**° based on the ideas of a “private law society”, freedom of contract and voluntary
transactions.?®! It sets positive and negative limits on state intervention in the economy in a
normative sense inspired in the legal traditions of the Rechtsstaat’%* These rules aim at
enhancing private cooperation and as a result of this coordination parties will then act in a
competitive manner increasing their economic performance and efficiency, and preserving the

competitiveness in society.*%3

373 Such as suppressing price controls as done by Erhard in Germany the 1950s.

374 Ebner (2006), p. 213; similarly, see Alan Peacock and Hans Willgerodt, ‘German Liberalism and Economic
Revival’ in Alan Peacock and Hans Willgerodt (eds), Germany's Social Market Economy: Origins and Evolution
(MacMillan 1989), p. 7.

375 Kamecke (2001), p. 24.

376 Eucken [1963], p. 36.

377 Herrera Anchustegui ‘Competition Law through an Ordoliberal Lens’ (2015), p. 145-152.

378 Streit (1992), p. 678.

37 J Tumlir, ‘Franz Béhm and the Development of Economic-Constitutional Analysis’ in Alan Peacock and Hans
Willgerodt (eds), German Neo-Liberals and the Social Market Economy, Vol I (MacMillan 1989), p. 136.

30 Wolfgang Kerber and Viktor Vanberg, ‘Constitutional Aspects of Party Autonomy and Its Limits - The
Perspective of Constitutional Economics’ in Stefan Grundmann, Wolfgang Kerber and Stephen Weatherhill (eds),
Party Autonomy and the Role of Information in the Internal Market (2001), p. 53.

381 For the function of private law in ordoliberal thinking see: F. Bohm, ‘Rule of Law in a Market Economy’ in Alan
Peacock and Hans Willgerodt (eds), Germany's Social Market Economy: Origins and Evolution (MacMillan 1989),
p. 46-67; Tumlir [1989], p. 136; and Viktor Vanberg, ‘Consumer Welfare, Total Welfare and Economic Freedom —
On the Normative Foundations of Competition Policy’ 09 Freiburger Diskussionspapiere zur Ordnungsékonomik
(2009) 1, p. 10.

382 Gerber (1994), p. 46.

33 Somma (2013), p. 109.
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The concept of social market economy — Soziale Marktwirtschaft — is a key ordoliberal influence
in the European project as it has been expressly incorporated in Article 3 TEU. This concept was
firstly introduced by Miiller-Armarck in 1946, who described it as “market freedom with social
balance”, meaning that it was possible to combine the productive prosperity of a capitalist driven
economy with institutions and regulations guided by the pursuance of social justice.’®* In other
words, it seeks to combine social balance with entrepreneurship and market competition to foster
economic productivity.’®® The social market economic concept is anchored on three pillars:

i) a competition policy based on the system of Ordnungsékonomie;

ii) the abandonment of policies that unsystematically foster state interventionism;

iii)  an economic policy based on the market economy in rejection to the central planned
model 386

Lastly, economic freedom is the other main pillar of the ordoliberal construct.¥” Such freedom is
constituted and enforced by a set of rules which are part of the legal framework that “defines
mutually compatible private domains within which individuals are free to act, protected from
encroachment by other private law subjects as well as from government intervention”.>*® This
understanding of economic freedom is closely linked with the idea of freedom to compete, a
recurrent topic in EU competition law and buyer power regulation, which, as remarked by
Eucken, the threat to economic freedom arises not only from state intervention but importantly
also from private actors such as monopolists cartel or cartel members, making private persons
dependent on modern private power structures.’® In itself, protecting freedom as a goal has an
economic value but it also captures other social considerations of non-economic content that,
nevertheless, ought to be protected.’*°

Ordoliberal economic freedom cannot be understood without the existence of a regulated
competitive economic process. Ordoliberals saw competition as the tool through which not only
economic freedom is expressed but also protected from abuse. The following sections, dealing
with the conception of competition in an ordoliberal perspective and buyer power through an

384 Streit (1992), p. 696. In similar terms, see the view of Karel Van Miert, former European Commissioner for
Competition in Van Miert; see also Ebner (2006), p. 215.

385 Ebner (2006), p. 216.

386 Miiller-Armack (1978), p. 327-328.

37 Gormsen ‘The Conflict Between Economic Freedom and Consumer Welfare in the Modernisation of Article 82
EC’ (2007), p. 331; Akman, The Concept of Abuse in EU Competition Law: Law and Economic Approaches [2012],
p- 55. On the views of the rule of the entrepreneur, see Bohm [1989], p. 58-62; also seeing ordoliberal freedom as
freedom of entrepreneurship, see Bonefeld (2012), p. 633-656.

38 Vanberg ‘Consumer Welfare, Total Welfare and Economic Freedom — On the Normative Foundations of
Competition Policy’ (2009), p. 8.

39 W Eucken, ‘What Kind of Economic and Social System’ in Alan Peacock and Hans Willgerodt (eds), Germany's
Social Market Economy: Origins and Evolution (MacMillan 1989), p. 35.

30 Vanberg ‘Consumer Welfare, Total Welfare and Economic Freedom — On the Normative Foundations of
Competition Policy’ (2009), p. 14.
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ordoliberal lens, link freedom with competition as a process, and discuss analytical concepts that
give content to the economic freedom.

4.3 Competition in an ordoliberal perspective

Ordoliberal competition is an indigenous European competition policy that differs from the
Harvard and the Chicago schools.’*! Ordoliberalism represents a ‘third way’ when it becomes a
competition policy that has as its main goal the protection of the freedom to compete —
Wettbewerbsfreiheit — instead of the goal of achieving perfect or imperfect competition,*? or
maximizing allocative efficiency.3** It proposes a general competition policy as part of society’s
economic order based on competition law rather than advocating a micro-economic modelling for
a case-by-case assessment, such as the neoclassical models applied to competition law cases.>™*
Paraphrasing Eucken, the aim of this competitive order is to provide the legal framework upon

which the pursuit of individual freedom is restricted solely on the freedom of others.>*>

Unlike industrial organization and welfaristic competition economics, the first group of
ordoliberal scholars did not employ the language of mathematics to express their views. Such a
method lacking the express use of mathematics has been qualified as “an unfashionable idiom
[...] and they may be put forward with missionary zeal which is anathema to ‘positive’
economics”.>*® Arguably, this unusual methodology and lack of mathematical ‘evidence’ has

¥ Akman, The Concept of Abuse in EU Competition Law: Law and Economic Approaches [2012], p. 59; this also

appears to be the view of Van Miert, former European Commissioner for Competition, when stating that “how much
easier it was to convince people of the value of a strong competition policy if one talked the language of the Erhard-
style social market economy rather than the language of the Chicago School”, in Van Miert. For a short discussion
on why ordoliberal competition policy differs from the Chicago School conception of competition see Wernhard
Moschel, ‘Competition Policy from an Ordo Point of View’ in Alan Peacock and Hans Willgerodt (eds), German
Neo-Liberals and the Social Market Economy, Vol I (MacMillan 1989), p. 147.

32 For more on the idea of “freedom to compete” see, inter alia: Erich Hoppmann, ‘Workable Competition - The
Development of an Idea on the Norm for the Policy of Competition’ 13 Antitrust Bulletin (1968) 61; Vanberg
‘Consumer Welfare, Total Welfare and Economic Freedom — On the Normative Foundations of Competition Policy’
(2009); Caroline Heide-Jorgensen, ‘The Relationship Between Article 101(1) TFEU and Article 101(3) TFEU’ in
Caroline Heide-Jorgensen and others (eds), Aims and values in competition law (DJOF Publ. 2013), p. 98-99; see
also in this chapter section 4.3.2 where this issue is discussed at length.

393 The Chicago School claims that the sole goal of competition should be the maximization of allocative efficiency
as discussed, for example in Richard A. Posner, Antitrust Law: An Economic Perspective (University of Chicago
Press 1976), p. 163-170; Robert H. Bork, The Antitrust Paradox: A Policy at War With Itself (1978), p. 56-61. See
very recently the Opinion of Advocate General Wahl of 20 October 2016 in Intel Corporation v Commission, C-
413/14 P, EU:C:2016:788, arguing that formalistic approaches are wrong and outdated in EU competition law when
it comes to abuse of dominance.

34 For Lenel, an ordoliberal belonging to the “third wave”, competition is just dealing with “a micro-economic task:
it is to regulate the individual economic relationships in such a way that production is in line with consumers’ wishes
at the least possible cost”, in H. O. Lenel, ‘Evolution of the Social Market Economy’ in Alan Peacock and Hans
Willgerodt (eds), German Neo-Liberals and the Social Market Economy, Vol I (MacMillan 1989), p. 265.

395 Walter Eucken, Grundsditze der Wirtschaftspolitik (Mohr Siebeck 1952), p. 250.

3% Peacock and Willgerodt, ‘Overall View of the German Liberal Movement’ [1989], p. 3. Cf this with the view of
Moschel who claims that ordoliberals did use economic models, such as the traditional model of perfect competition
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caused microeconomics to be wary of ordoliberal teachings and to see this trend of thought as
mere politics or philosophy. Other authors, like Peacock and Willgerodt, argue that
ordoliberalism is a “political economy unrelated to economic analysis”.>*’ Such types of claims,
however, forget the historical context of their ideas and the interdisciplinary language used by the
ordoliberals to express their views in law and economics. Furthermore, the fact that non-technical
language was used to express their economic ideas does not preclude the fact that these analytical
concepts are indeed anchored on economic analysis. As stressed by Gerber:
The foremost vehicle for ordoliberal influence in shaping thought in these areas has been the new
language it generated. This language features both a new grammar and a significantly altered
vocabulary. The grammar - i.e., the rules that structure the language - is based on the interplay of
economic and legal ordering concepts. Economic analysis supplies the rules necessary for the

market to function effectively and thus provides the standards for most economic policy
decisions. >

On the other hand, this lack of mathematical language is probably partly accounts for why
ordoliberal ideas have had a historical appeal for lawyers, and, in particular, judges as they tend
to speak the language of the law, by which abstract concepts are given meaning through

teleological interpretation.

In the current section, I explore the ordoliberal conception of competition by analyzing the main
postulates of this school of thought, identifying its aim, discussing the different types of
competition and, finally, determining what ought to be the role of the state in the regulation of
competition and as a competitor itself.

4.3.1 Understanding ordoliberal competition

The concepts of competition and freedom to compete — Wetthewerbsordnung and
Wettbewerbsfreiheit — are central to ordoliberalism,> and are considered by Peacock and
Willgerodt to be the “most original feature of Ordo thinking on policy matters”.*?’ For
ordoliberals, competition is the necessary consequence of scarcity of goods. As such, it has an
indispensable function of coordination and social organization.**! The competitive order is the
essence of the economy because it permits the effective functioning of the system.*0?

in Moschel [1989], p. 142. However, in my research, I have not found explicit (modern) economic modeling in the
works reviewed, which does not imply that the models are implicit and taken into account to put forth their ideas

37 James S. Venit, ‘Article 82: The Last Frontier - Fighting Fire With Fire?” 28 Fordham International Law Journal
(2004) 1157, p. 1157. In this work, Venit does not make a direct reference to any of the works of ordoliberal thinkers
and limits himself to include a single reference by Moschel describing the focal points of ordoliberalism.

38 Gerber (1994), p. 67 (emphasis added).

399 Nils Goldschmidt and Arnold Berndt, ‘Leonhard Miksch (1901-1950) A Forgotten Member of the Freiburg
School” 64 American Journal of Economics and Sociology (2005) 973, p. 975; Foucault and others, [2008], p. 118-
119.

400 peacock and Willgerodt, ‘Overall View of the German Liberal Movement® [1989], p. 9.

401 Miiller-Armack (1978), p. 325-326.

402 Gerber (1994), p. 43.
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Consequently, while there is no doubt that the competitive market system is the appropriate tool,
it is for the economic constitution to determine in which legal terms competition is carried out so
that competition can be effective and efficient,*®> and for an ordoliberal competition policy to
control private and public market power to guarantee competition as process.** Unregulated
competition, as advocated by classical liberalism, degenerates into abuse of market power that
curbs economic freedom and destroys itself due to the accumulation of market power.*%
Competition’s policy*’® role is to counteract this self-destructive tendency of market competition.
Ordoliberalism advocates for state-imposed economic regulation by means of competition laws.
By adopting competition as the regulating system, ordoliberalism is a shift from the principle of

exchange being the guiding principle of market organization.*’’

For Eucken, market power concentration, monopolies, cartels and centralized planning of the
economy ‘kill’ competition.**® Therefore, free economic competition can only exist if it is
organized by the state in accordance with liberal principles to prevent the abuse of economic
power.*?” In other words, the invisible hand by itself is insufficient to secure proper competition,
and a state-imposed order is required to avoid abuses of market power. This was also the stance
of the former European Commissioner Van der Miert, who in 1997, quoting Ralf Dahrendorf,
stated:
Economic reforms are all very well. Privatisation, deregulation, releasing initiative are clearly
important. Only market forces will in the end get the collapsed state economies out of the rut. But
market forces not only have to be released, they also have to be contained by accepted and
enforced rules of the game. The invisible hand is not sufficient. Like a football match it needs
rules of the game and a referee. The market is not anarchy but a subtle construct of human
ingenuity.*!
Furthermore, the competitive order policy has no value if excluded from the broader conception
of the Ordnungspolitik.*'" The ordoliberal competition policy is part “of a framework of a general

403 Vanberg ‘Consumer Welfare, Total Welfare and Economic Freedom — On the Normative Foundations of
Competition Policy’ (2009), p. 7; Peter Behrens, ‘The "Consumer Choice" Paradigm in German Ordoliberalism and
its Impact upon EU Competition Law’ 1/14 Europa-Kolleg Hamburg Discussion Paper Series (2014), p. 12.

404 Streit (1992), p. 685. Cf with the view of Ludvig von Mises who sharply pointed out that as such, economic
freedom does not exist and that “the market is free for as long as it does precisely what the government wants it to
do”, Ludwig von Mises, Human Action (4th edn, 1996), p. 723-724.

405 peacock and Willgerodt, ‘Overall View of the German Liberal Movement’ [1989], p. 7. Cf with the view of
Akman who argues that for ordoliberalism economic efficiency is just “an indirect and derived goal; its results
generally from the realization of individual freedom of action in a market system” in Akman, The Concept of Abuse
in EU Competition Law: Law and Economic Approaches [2012], p. 58-60.

406 For a discussion of the content of ordoliberalism as a competition policy see: Mdschel [1989], p. 142.

407 Foucault and others, [2008], p. 118.

408 Walter Eucken, ‘Técnica, Concentracion y Ordenacion de la Economia’ in Lucas Beltran (ed), La Economia de
Mercado, Vol. I(1950), p. 151.

409 Somewhat similar is the view of Foucault who claims that for ordoliberals the state must govern for the market
and not because of the market, Foucault and others, [2008], p. 121.

410 Van Miert.

411 Gerber (1994).
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”412 and constitutes a key element of the development of the social market

economic system
economy as part of the ordering of economic freedom.*'* It does so by focusing on the control
and correction of price manipulation, maintaining the voluntariness of contracting,!* precluding
market power abuse — by a sole entity or by a group of entities coordinating their behavior —
through an administrative “monopoly office” acting as a market police.*'> Regulated competition
is a tool for the maintenance of economic order by preserving the market process as the
foundational ground for social cohesion.*!® Freedom to compete should not be restricted by legal
rules grounded on inefficient economic grounds nor can it be left unregulated, as it would
degenerate into unfair competition and social conflict or Vermachtung.*'’ Deciding whether
“competition is restricted, whether competition is efficient or obstructive, whether or not price-
cutting contradicts the principle of the system — all these issues can only be decided by

investigations conducted by economics in the various states of the market”.*!®

However, not all ‘German-neoliberals’ fully share this idea of imposed competitive order. For
Hayek, competition is a by-product of economic freedom of economic agents and it acts as a
process of self-control of the players in a market performing economics activities.*!” For me,
however, competition ought to not be merely about self-control or naturally formed
countervailing power.*?* For competition to exist there must also be legal rules in place, imposed
by the state, which discipline the exercise of market power and can guarantee that the market
conditions are kept healthy so that the self-controlling forces of the market can be effectively
applied.

412 Mdschel [1989], p. 154.

413 Cf with Vanberg, who in a slightly different manner, argues that protecting the freedom to compete is nothing else
than protecting the individual freedom that is consecrated in a system of private law. Vanberg ‘Consumer Welfare,
Total Welfare and Economic Freedom — On the Normative Foundations of Competition Policy’ (2009). See also:
Christopher Townley, Article 81 EC and the Public Policy (Hart 2009), p. 214.

414 Kerber and Vanberg [2001], p. 64.

415 Rodger (2000), p. 293; Bonefeld (2012), p. 638. Rose and Ngwe go even further by stating that for the
ordoliberals, the competitive process is an end in itself in Rose and Ngwe (2007), p. 8.

416 Ebner (2006), p. 213.

417 Rodger (2000), p. 294; Joachim Zweynert, ‘How German is German Neo-Liberalism?’ 26 Review of Austrian
Economics (2013), p. 115.

418 Bshm, Eucken and Grossman-Doerth [1989], p. 24-25.

419 Hayek, unlike the first two waves of ordoliberals, distrusts competition regulation, even in its American variants,
and would rather leave the market on its own as expressed by Moschel [1989], p. 153.

420 Felice and Vatiero, p. 8; also stating the rejection of ordoliberal theories concerning Galbraith’s pure theories of
self-regulating competition, see Peacock and Willgerodt, ‘German Neo-Liberals and the Social Market Economy’
[1989], p. 10; Moschel [1989], p. 147; Friedrich A. Lutz, ‘Observations on the Problem of Monopolies’ in A.
Peacock and H. Willgerodt (eds), Germany's Social Market Economy: Origins and Evolution (MacMillan 1989), p.
168-170.
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4.3.1.1 Competition and economic freedom as goals themselves

The goal of an ordoliberal competition policy is the protection of individual economic freedom to
compete in the economic sphere and competition as such.*’! By protecting the competitive
process and economic freedom from abuse of private and public market power, the interest of
consumers are satisfied and their wellbeing is guaranteed.*? In the words of Bohm, protecting the
system of price competition and ensuring a “fair system by which services or assets could be
subject to voluntary exchange agreements to ensure equivalent payment” shields individuals from
abusive market power that attempts to subjugate and exploit them.**> Arguably, the ordoliberal
proposition of promoting competition as a goal in itself has had a profound impact on EU
competition policy which recognizes this goal, alongside the need to foster market integration, as
its traditional aims.*?*

However, not all scholars agree that ordoliberalism pursues protection of competition as a
process. For instance, Kamecke holds that “Eucken did not consider freedom of economic action
as a value in itself. As soon as freedom is in conflict with economic efficiency, he is willing to
sacrifice the competitive market order in favor of some government action.”*?* To me, this

421 Supporting this view, see: Hoppmann (1968), p. 62; Méschel [1989], p. 146; Foucault and others, [2008], p. 120-
121; Vanberg ‘Consumer Welfare, Total Welfare and Economic Freedom — On the Normative Foundations of
Competition Policy’ (2009), p. 9. For non-ordoliberal views that also argue that the goal of competition should be the
protection of economic process see: Werden (2007); Eleanor M. Fox, ‘Against Goals’ 81 Fordham Law Review
(2013) 2157.

422 Vanberg, ‘Freiburg School of Law and Economics’ [1998], p. 176. See the view of the CJEU when stating that:
Article 102 TFEU “is not only aimed at practices which may cause damage to consumers directly, but also at those
which are detrimental to them through their impact on an effective competition structure”, recognizing the need for
protecting competition as a process itself, in Judgment of 21 February 1973 in Europemballage Corporation and
Continental Can Company v Commission, C-6/72, EU:C:1973:22, para. 26; See also: Opinion of Advocate General
Stix-Hackl of 1 July 204 in Sintesi, C-247/02, EU:C:2004:399 E.C.R. [2004] 1-09215, para. 34-40; Opinion of
Advocate General Kokott of 23 February 2006 in Judgment of 15 March 2007 in British Airways v Commission, C-
95/04 P, EU:C:2006:133, para. 125. Cf this with the view of Gerber who suggests that through complete competition
in which no firm can coerce the behavior of others economic freedom is secured in Gerber (1994), p. 43.

423 Bohm [1989], p. 58. Also stressing the “fairness element” regarding economic freedom see: Gal [2013], p. 389.

424 The goal of market integration was key in deciding that restrictions of parallel trade to consumers were in breach
to Article 102 TFEU in Judgment of 16 September 2008 in Sot. Lélos kai Sia v. GlaxoSmithKline, joined cases C-
468/06 to C-478/06, EU:C:2008:504 E.C.R. [2008] 1-07139; see also: Judgment of 13 July 1966 in Consten and
Grundig v Commission of the EEC, C-56/64, EU:C:1966:41; Guidelines on Vertical Restraints [2010] OJ C 130/1,
para. 7. See also: Bohm [1989]; Massimo Motta, Competition Policy: Theory and Practice (Cambridge University
Press 2006), p. 23; Okeoghene Odudu, ‘The Wider Concerns of Competition Law’ 30 Oxford Journal of Legal
Studies (2010), p. 599-613; loannis Lianos, ‘Some Reflections on the Question of the Goals of EU Competition
Law’ in Ioannis Lianos and Damien Geradin (eds), Handbook on European competition law: enforcement and
procedure (Edward Elgar Pub. Ltd. 2013), p. 30 to 36; loannis Lianos, ‘Some Reflections on the Question of the
Goals of EU Competition Law’ 3/2013 CLES Working Paper Series (2013) 1, p. 14-15; Heide-Jorgensen [2013], p.
97-98. Also in the US the protection of competition as such was, until the ‘Antitrust Revolution” of the 1970s, an aim
of US antitrust law as confirmed in Federal Trade Commission v. Procter & Gamble Co., 386 U.S. 568 (1967),
where the Supreme Court held that “[p]ossible economics cannot be used as a defense to illegality. Congress was
aware that some mergers which lessen competition may also result in economics, but it struck the balance in favor of
protecting competition”.

425 Kamecke (2001), p. 27 (emphasis added).
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argument is circular and misses the point that, for ordoliberals, economic freedom has positive
and negative limits imposed by the law, and that by securing economic freedom, economic
efficiency will follow as consequence of solving the competition’s prisoner dilemma.
Furthermore, Maier-Rigaud remarks that competition as a goal is a concept that has been
advocated by German neoliberals and not only by early ordoliberals, with advocates such as
Hayek, Hoppmann, Méschel and Vanberg, under different underlying assumptions.** What these
different waves do have in common is the fear against state action and advocating for the
protection of economic freedom.*?” This argument raises interesting issues, although it does miss
the point that ordoliberalism is not only the work of the first or second wave of scholars but
indeed a living economic policy that has evolved and, as it has, therefore, conceptions of the goal
of competition policy have also changed. Furthermore, my research shows that conception of
competition freedom as a goal was already present in the works of Eucken and Béhm.

Economic freedom and freedom to compete ought to be protected as they are “public goods”*?8

that derive from the preservation of individual freedom.*?* Consequently, the prime objective of
an ordoliberal competition policy is the protection of the competitive process —
Wettbewerbsfreiheit — by setting a competitive standard of performance competition which
implies adherence to the ‘constitutional rules’ and satisfying customers’ needs in accordance with
the lawful capacities of undertakings and the securing of individual freedom.**° Provided the
competitive process is protected and preserved, economic efficiency and social peace should
follow. In this sense, if freedom to compete is preserved, economic efficiency is a derived
consequence because performance competition is allowed to naturally take place, which would
lead towards economic progress.*3! Such freedom to compete, however, requires that economic
players have equal legal standing and that economic activities are coordinated through voluntary
contracting and exchange.**

This conception of freedom to compete demands that private parties behave in accordance with a
set of pre-existing rules enshrined in the economic constitution, which serves as a guarantor and
grantor of such individual freedom.**3 For Vanberg, ordoliberalism ought to pursue the protection
of freedom to compete to generate consumer welfare as a natural consequence. In his view,

426 F. Maier-Rigaud, ‘On the normative foundations of competition law — efficiency, political freedom and the
freedom to compete’ in Daniel Zimmer (ed), The Goals of Competition Law (Edward Elgar 2012), p. 139-147.

427 Ibid, p. 145.

428 Vanberg, ‘Freiburg School of Law and Economics’ [1998], p. 177. Supporting the view that for ordoliberal
thought freedom to compete is the guiding goal of competition law, see Maier-Rigaud [2012], p. 135.

429 Similarly, Maier-Rigaud [2012], p. 136.

430 Mschel [1989], p. 142; Akman ‘Searching for the Long-Lost Soul of Article 82 EC’ (2009), p. 273.

41 This is the main idea expressed by Hoppmann concerning the ordoliberal approach to freedom to compete in
Hoppmann (1968), p. 61-82.

432 Vanberg, ‘Freiburg School of Law and Economics’ [1998], p. 175.

433 Vanberg ‘Consumer Welfare, Total Welfare and Economic Freedom — On the Normative Foundations of
Competition Policy’ (2009), p. 10.

91



economic freedom would be violated if and/or when competition authorities prohibit a conduct
allowed by the economic constitution or when they would allow it based on economic efficiency
considerations but without a legal provision.*** Therefore, economic efficiency arguments have to
“fit’ the set of rules. Prima facie this argument can be seen as formalistic or void as it is the judge
who defines what this economic freedom is. However, the EU competition law system itself
provides mechanisms that, if appropriately applied, solve the apparent contradiction, as is the
case regarding Article 101(3) TFEU that allows for the consideration of economic efficiencies to
preclude the application of a legal prohibition.

4.3.1.2 Protecting competition as a process as economically efficient

Protecting the competitive process is economically efficient and desirable because it prevents
society from playing the competition’s prisoner dilemma because ‘cheating’ becomes illegal.
Indeed, the competitive process minimizes two risks: the issue of cheating and the problem of
under-competitive choices. Some actors will be tempted to circumvent the market’s rules to
obtain a benefit at the expense of the other players and the rest will then choose the under

competitive option, that is, a protectionist regime,**

which does not benefit society, to prevent
such ‘cheating’. The prisoner’s dilemma is largely solved if the members of society adhere to a
competitive order imposed by the state in accordance with the rule of law.**® If the rules are
properly designed, then lawful behavior by economic players will produce an outcome that is
economically efficient. Here lies the rational justification for an ordoliberal competition policy: it
allows undertakings to escape the prisoner’s dilemma and punishes those agents who deviate

from the competitive outcome by cheating the rules.**’

Another explanation supporting the efficiency of competition as a goal itself is that freedom to
compete would be Pareto-efficient if “individual decisions have only a negligible influence on the
market prices”.**® Accordingly, market power will be kept in check such that any significant
detrimental effect on market prices is avoided. Alternatively, absent truly ‘free competition’ then
it would be possible to apply ‘competition as if* to guide the behavior of players.**? I find the
logic of this argument unsatisfactory, in practice freedom to compete and efficient outcomes will
not always coincide, for example, the freedom to compete will be dictated by the adoption of

434 Ibid, p. 10-11.

435 Vanberg, ‘Freiburg School of Law and Economics’ [1998], p. 178.

436 Cf with the view expressed by Foucault when stating that “[...] competition and only competition can ensure
economic rationality. How does it ensure economic rationality? Well, it ensures it through the formation of prices
which, precisely to the extent that there is full and complete competition, can measure economic magnitudes and thus
regulate choices”, in Foucault and others, [2008], p. 119.

47 Vanberg, ‘Freiburg School of Law and Economics’ [1998], p. 178.

438 Kamecke (2001), p. 24.

439 For a discussion of the concept of “competition as if” see infra in this chapter 4, section 4.3.3, and also:
Goldschmidt and Berndt (2005), p. 973-998. For the concept of workable competition see John M. Clark,
Competition as a Dynamic Process (The Brookings Institution 1961).
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legal rulings that by their nature might be sub-optimal from a welfare perspective. Also, to
achieve a more efficient economic outcome, certain trading agreements and practices will be
forbidden and economic freedom will therefore be limited, particularly if the decision to prohibit
is taken ex-post. Here lies the fundamental issue of informing legal texts with appropriate
economic foundations, the quid of a contemporary ordoliberal policy.

Consequently, in my view, the claims that protecting competition as a goal is economically

unjustified — vis-a-vis “efficiency oriented” aims**

— or that it protects “inefficient competitors
which would conflict with the objective of enhancing welfare”, as perceived by Akman;**! or that
“ordoliberalism is based on humanist values rather than efficiency or other purely economic
concerns”**? as argued by Gormsen, appear too absolute. These arguments seem to overstate the
fact that, occasionally, ordoliberalism goals might prevent undertakings from carrying out certain
practices that could potentially be efficient in the short-term but, which, in a medium to long term
dynamic efficiency setting could thwart competition. Although that could occur, as
ordoliberalism may be prone to over-enforcement, the number of cases in which it would arise
would be minor and justifiable, given the need for legal certainty.**> Furthermore, these criticisms
are based on the (mis)understanding that securing economic freedom does not always coincide
with fostering economic efficiency, from either a total or consumer perspective and protecting
inefficient undertakings.*** Akman notes that ordoliberalism does not promote efficiency as an
aim but as a result. This distinction, however, appears to me more dialectical than of practical
importance, as for as long as the competitive process is free, the practical result is economic
freedom and efficiency.**> In other words, ordoliberalism does not advocate the protection of

446

inefficient competitors, nor does it promote an excessive amount of market players,™® nor does it

440 For a general discussion on this topic, see: Maier-Rigaud [2012], p. 132-168.

41 Akman ‘Searching for the Long-Lost Soul of Article 82 EC’ (2009), p. 268-269. In my view, one of the reasons
why Akman might have such a different opinion lies on the fact that her research was limited to a few sources of the
original works ordoliberal authors, particularly if in German, but rather existing literature in English language by
mostly non-ordoliberal thinkers.

42 Gormsen ‘The Conflict Between Economic Freedom and Consumer Welfare in the Modernisation of Article 82
EC’ (2007), p. 334, and Liza Lovdahl Gormsen, 4 Principled Approach to Abuse of Dominance in European
Competition Law (Cambridge University Press 2010) p. 42.

43 Qee raising a similar argument regarding the use of ‘form-based approaches’ in EU competition law: Wouter
Wils, ‘The Judgment of the EU General Court in Intel and the So-Called More Economic Approach to Abuse of
Dominance’ 37 World Competition (2014) 405.

44 Akman argues that, for ordoliberalism, economic efficiency is just “an indirect and derived goal; its results
generally from the realization of individual freedom of action in a market system” in Akman, The Concept of Abuse
in EU Competition Law: Law and Economic Approaches [2012], p. 56 and 60; see also: Akman ‘Searching for the
Long-Lost Soul of Article 82 EC’ (2009), p. 276-277. Cf also Gormsen who argues that this protection “is linked to
social justice and civil liberties, not to consumer welfare”, in Gormsen ‘The Conflict Between Economic Freedom
and Consumer Welfare in the Modernisation of Article 82 EC’ (2007), p. 334.

45 Akman ‘Searching for the Long-Lost Soul of Article 82 EC’ (2009), p. 275.

446 Markets have a finite number of market participants if efficiency is to be maximized and which it is conditioned
by the minimum efficient scale; this may explain why certain markets are more concentrated than others. For a
discussion see: Schmalensee (1981); Faull and Nikpay, [1999], para. 1.38.
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advocate the adoption of an interventionist industrial policy, even if occasionally protecting
competition and economic freedom could shield some less efficient undertakings from the market
vagaries. Far from it: ordoliberalism promotes protecting ‘competition as such’ because it is
economically efficient in the medium and long term, even if on occasion certain practices that
could potentially be efficient in a short term and static sense are prohibited.

4.3.2 Types of ordoliberal competition

Ordoliberalism distinguishes between two types of competition: performance and prevention
competition. Performance competition**’ — Leistungswettbewerb — is the ability to obtain a
competitive advantage by producing the best goods possible at the lowest price.**® On the other
hand, prevention competition is largely similar to what is understood by exclusionary abuses in
contemporary EU competition law. It aims at damaging the competitors’ position without this
implying that the undertaking has improved its competition capacity. Prevention competition
resembles the concept of Behinderungswettbewerb, coined by Nipperdey, as it describes

49 it simply makes the

competition that prevents a rival from performing at their best capacity:
competitor worse-off. Ordoliberalism aims to suppress prevention competition by forcing players

to behave in accordance with pre-defined market rules.

4.3.3 Competition as if?

In connection with the limitation of the abuse of market power, an ordoliberal concept sometimes

linked to interpretations made by the CJEU of Article 102 TFEU,*° and the doctrine of special

responsibility*®! is the theory of “competition as if” developed by Miksch,*? a disciple of
Eucken.*® O’Donoghue and Padilla, mistakenly in my view, go as far as claiming that

“ordoliberal thinking on the goal of competition law was based on notions of ‘fairness’ and that

47 Gerber translates this concept in a slightly different manner and uses the term “performance competition” to

represent a similar idea, see: Gerber (1994), p. 53; Gerber, [2001], p. 253. See also recognizing these two types of
competition: Akman, The Concept of Abuse in EU Competition Law: Law and Economic Approaches [2012], p. 57.
448 Felice and Vatiero, p. 6.

49 Gerber (1994), p. 53.

450 See the analysis of Nazzini who concludes that there is no historical indication that the “as if” conduct was
proposed when drafting the now Article 102 TFEU during the Rome Treaty negotiations in Nazzini, [2011], p. 132.
Also the comments of Robles Martin-Laborda concerning exploitative prices in Antonio Robles Martin-Laborda,
Exploitative Prices in European Competition Law (2015), p. 3.

451 Rousseva, [2010], p. 31.

452 Gerber (1994), p. 52-53; Goldschmidt and Berndt (2005), p. 973-998.

433 Supporting this view, see: Gerber (1994), p. 52; Ebner (2006), p. 206-223; Gormsen ‘Article 82 EC: Where are
We Coming From and Where are We Going to?’ (2006), p. 10; Rose and Ngwe (2007), p. 8. Cf with the view of
Akman who claims that ordoliberal ideas and the concept of competition as if is “not the ‘abuse’ concept of the
drafters of Article 82EC since they were mainly concerned with the customers who dealt with the dominant
undertakings, not their competitors”, Akman ‘Searching for the Long-Lost Soul of Article 82 EC’ (2009), p. 276. See
also: Anne C. Witt, ‘The Commission's Guidance Paper on Abusive Exclusionary Conduct - More Radical than it
Appears?’ 35 European Law Review (2010) 214.
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undertakings with market power should behave ‘as if® there was effective competition”.*>*

Competition ‘as if” employs the legal competition framework in setting the ‘standard conduct’ a
dominant undertaking ought to follow whenever acting in the market. This concept is rather
similar to the special responsibility doctrine of dominant undertakings, which imposes stricter
limits on the freedom of an undertaking to act when compared to a non-dominant undertaking. In
the words of the CJEU:
an undertaking has a dominant position is not in itself a recrimination but simply means that,
irrespective of the reasons for which it has such a dominant position, the undertaking concerned

has a special responsibility not to allow its conduct to impair genuine undistorted competition on
the common market.*5

By competing ‘as if’, undertakings had to behave as if they lacked market power and consistent
with performance competition.*® According to Gerber, this standard would not require
governmental intervention as it is an objectively applicable measure, which provides a clear
answer.*” From this perspective, the concept of ‘competition as if* appears to be formalistic and
almost per se.

One of the main problems, however, is that ‘competition as if” is an impractical concept because
competition is a discovery process, to put it in Hayekian terms.**® The competition authority
would not always be able to anticipate how competition ‘would have been’ had parties been
deprived of their market power. Furthermore, ‘competition as if’ opens the door to two different
interpretations: should it be competition ‘as if” undertakings had no substantial market power, or
‘as if” there were perfect competition?*® From another perspective, ‘competition as if® is
imprecise and promotes legal uncertainty. However, Hayek’s criticism of competition as a
discovery process is a valid argument to any competition standard that does not employ a pure
per se approach because any balancing act based on counterfactual evidence implies that the

competition authority needs to foresee how ideal competition would have been.

434 Robert O'Donoghue and A. Jorge Padilla, The law and economics of Article 82 EC (Hart 2006), p. 9.

455 Judgment of 9 November 1983 in Michelin v Commission, C-322/81, EU:C:1983:313, para. 57. This doctrine has
been reiterated several times by the Courts with regard to cases related to buyer power exertion, such as in Judgment
of 16 March 2000 in Compagnie Maritime Belge Transports and Others v Commission, C-395/96 P, EU:C:2000:132,
para. 37; Judgment of 9 September 2010, Tomra Systems and Others v Commission, T-155/06, ECR,
EU:T:2010:370, para. 207, Judgment of 17 December 2003, British Airways v Commission of 17 December 2003, T-
219/99, ECR, EU:T:2003:343, para. 242; Judgment of 7 October 1999, Irish Sugar v Commission, T-228/97, ECR,
EU:T:1999:246, para. 112; and in general cases, more recently in Judgment of 6 December 2012 in AstraZeneca v
Commission, C-457/10 P, EU:C:2012:770, para. 105. See also Communication from the Commission — Guidance
on the Commission's enforcement priorities in applying Article 82 of the EC Treaty to abusive exclusionary conduct
by dominant undertakings [2009] OJ C 45/7, para. 1.

436 Gerber (1994), p. 52, and 65.

47 Ibid, p. 52-53.

458 For a brief discussion of competition as a discovery process see, Behrens ‘The "Consumer Choice" Paradigm in
German Ordoliberalism and its Impact upon EU Competition Law’ (2014), p. 20.

4% The latter appears to be the opinion of Gerber in Gerber (1994), p. 52.
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Furthermore, the idea of ‘competition as if” has also been criticized because it arguably
contradicts economic freedom and, therefore, is not in accord with core ordoliberal ideas.*® The
base of this argument is that ‘competition as if” implies that a dominant undertaking ought not to
behave as if it had market power and has a “special responsibility” of observing a much higher
degree of care than an undertaking which lacks substantial market power. Consequently, this
standard imposes a limitation on economic freedom. I partially agree with this criticism but argue
that imposing limits on the behavior of a dominant undertaking does not contradict the precepts
of ordoliberal economic freedom. What it does do is set negative limits to secure the protection of
competition and prevent abuses of market power vis-a-vis consumers. However, I agree that a
dominant undertaking should not be deprived of its right to exercise performance competition —

Leistungswettbewerb — in accordance with the limits imposed by an ordoliberal competition law.

To conclude, I propose that contemporary ordoliberal competition policy should distance itself
from the idea of ‘competition as if’ due to its deficiencies, and rather opt for setting clear
competitive rules defining which types of behavior ought to be captured by Missbrauchprinzip.

4.3.4 Ordoliberalism, use of economics and the “more economic approach”

In the last decade, the supporters of a “more economic approach” to EU competition law have
argued against ordoliberal ideas in an “attempt to replace the protection of the competitive
process by a welfare maximization goal in stark contrast to an Ordoliberal conception.”*¢! In this
sense, some authors hold that an ordoliberal conception of competition law is outdated,
formalistic, old fashioned or even utopian,*®* and incompatible with the use of microeconomics
and industrial organization within EU competition law, and the economically informed legal

analysis methodology I employ in this dissertation as discussed in chapter 2, section 2.2.1.

The proponents of such a view argue that EU competition policy (rectius the Commission’s view
on EU competition policy)*®* has departed from an ordoliberal approach to adopt a “more
economic approach”, which is less form-based and more effect-based as also recently proposed

464

by Advocate General Wahl in his Opinion in Intel Corporation v Commission;°" or, put

differently, more “mathematic”, which allegedly confers a presumption of scientific validity;

460 Maier-Rigaud [2012], p. 146.

461 Kiran Klaus Patel and Heike Schweitzer (eds), The Historical Foundations of EU Competition Law (Oxford
University Press 2013), p. 223; Giorgio Monti, ‘EU Competition Law from Rome to Lisbon - Social Market
Economy’ in Caroline Heide-Jorgensen and others (eds), Aims and Values in Competition Law (DJOF Publ. 2013),
p. 44-49.

462 Such is the opinion of Venit (2004), p. 1157-1178; see also: van Doorn, p. 19. Cf with the moderate opinion of
Gerber who claims that some ordoliberal positions are obsolete whereas others are still valid in Gerber (1994), p. 75-
83.

463 Behrens ‘The "Consumer Choice" Paradigm in German Ordoliberalism and its Impact upon EU Competition
Law’ (2014).

464 Opinion of Advocate General Wahl of 20 October 2016 in Intel Corporation v Commission, C-413/14 P,
EU:C:2016:788.
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however, these ‘more economically informed” arguments may not always be as non-value laden
or objective as is claimed, as also remarked by Wils.*®> Also, as stressed by Hayek, economic
modeling cannot be tested in reality because competition is a ‘discovery process’ in which the
facts of the case are the means by which the outcome of the situation is discovered.*%

Furthermore, these claims against ordoliberalism and its lack of ‘economic sense’ have arguably
arisen from misrepresentations, lack of knowledge of ordoliberal ideas, or by recourse to the
works of figures such as Ropke, Miksch and Miiller-Armack. These authors advocate more
extreme versions of political interventionism, social and distributive welfare concerns, and purely
formalistic approaches to competition policy. It must be said that these ideas, however, do not
represent the majoritarian view among ordoliberals. Also, the attacks against ordoliberalism are
sometimes due to the less ‘economically inclined’ teleological interpretation of the law made by
the Courts, whereby ordoliberal ideas can be confused with the legal reasoning, rather than

objections against ordoliberalism itself.**

I reject such extreme views, as an ordoliberal conception of competition law is more complex
than pure formalisms or advocacy of state interventionism. Furthermore, ordoliberalism does not
reject the use of economic insights to solve specific cases nor to improve the quality of legal
standards and legislation. In fact, the Ordoliberal School was a pioneer in integrating economic
thinking into the application of law. Indeed, these positions overlook the fact that ordoliberal
competition is part of an institutional economics policy with the aim of the achievement of
societal order based on imposed rules governing the market and not a microeconomic trend of

competition economics or industrial organization. %

In contrast, I put forward that an ordoliberal conception of competition policy is neither archaic,
nor incompatible with the use of economic theory for competition law. An ordoliberally-inspired
EU competition policy is not necessarily at odds with a more detailed microeconomic analysis of
competition practices; to do so would indeed be archaic and simplistic. This approach does not
preclude the use of economic expertise to refine the praxis of competition law in the assessment
of cases and also to model and improve the legal regime.

However, ordoliberalism is not compatible with the advocates of a “more economic approach”
that argue for a departure from the rule of law by adopting a case-by-case assessment based on

465 Wils (2014), p. 412.

466 F A. Hayek, ‘Competition as a Discovery Procedure’ in New Studies in Philosophy, Politics, Economics and the
History of Ideas (University of Chicago Press 1978), p. 179.

467 See for example the criticism of Venit in Venit (2004), aimed at the lack of economic a serious economic
assessment by the CJEU in the buyer power related case Judgment of 17 December 2003, British Airways v
Commission of 17 December 2003, T-219/99, ECR, EU:T:2003:343, and the subsequent appeal in Judgment of 15
March 2007 in British Airways v Commission, C-95/04 P, EU:C:2007:166.

468 Vanberg ‘Consumer Welfare, Total Welfare and Economic Freedom — On the Normative Foundations of
Competition Policy’ (2009), p. 13.
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pure welfare considerations as a guiding policy instrument without the existence of more formal
or structured rules defining the economic game.*®” In other words, I disagree with claiming that a
case-by-case assessment based on pure welfare considerations without regard to some general
rules can improve competition and provide legal uses with a fair degree of predictability.*”° If a
more economic approach, however, is understood as advocating for the use of economic insights
and in accordance and as allowed by the rules in place,*’' then ordoliberalism agrees with such
“more economically informed” analysis of the cases. Consequently, an ordoliberal competition
policy agrees with what Schweitzer and Patel have qualified as a “light” approach, suggesting a
review of the established application of competition law to be in line with economic theory so

that “EU competition (law) can be interpreted in a more concise and unerring manner.”*"?

Furthermore, indeed it is possible to combine ordoliberalism as a competition policy with modern
microeconomics and industrial organization, provided the level of applications of economics
within the law is correctly understood. An ordoliberal inspired policy shapes and sets the rules
and aims of an institutional framework, whereas a neo-classical microeconomic analysis of the
cases is the concrete application of the competition policy.*’? By distinguishing these levels of
application on a macro and micro level, it is possible to introduce economic efficiency analysis
when deciding specific cases through the interpretation of the competition rules that are applied
to the concrete case if such possibility is foreseen by the legislator or the judiciary, such as in the
case of Article 101(3) TFEU. This does not mean, however, that a case-by-case economic
approach influences competition policy, but quite the opposite: it is competition policy that
allows for a case-by-case economic assessment. As noted by Vanberg:

The advocates of economic freedom and Leistungswettbewerb have no reason to deny that

comparing the prospective welfare effects of alternative rules of the market game is an essential

prerequisite in choosing an economic constitution, and that economics can provide an important
service by informing about the working properties of potential alternative systems of rules. What

469 Somewhat similar is the view of Vanberg who claims that in an ordoliberal based system “competition policy
cannot make the right of private law subjects to exercise such freedom contingent on how economic advisors assess
the welfare effects in particular instances, and that welfare considerations can have their legitimate place only at the
constitutional level where the rules of the economic game are chosen”, ibid, p. 27. See also the opinion of Gormsen
when stating that ordoliberal competition policy “is shaped by the rule of law rather than by ad hoc political
decision-making”, in Gormsen ‘The Conflict Between Economic Freedom and Consumer Welfare in the
Modernisation of Article 82 EC” (2007), p. 334.

470 See also: Vanberg ‘Consumer Welfare, Total Welfare and Economic Freedom — On the Normative Foundations
of Competition Policy’ (2009), p. 24.

471 This is, the analysis under Article 101(3) TFEU and the interpretation by the CJEU concerning objective
considerations regarding Article 102 TFEU.

472 Schweitzer and Patel distinguish three aspects of the “more economic approach”, one proposing changing the
goals of EU competition law, another using economics to establish the relevant facts and decide accordingly, and the
“light” version which advocates using modern economics to guide the application of the law. See more in Patel and
Schweitzer [2013], p. 220. See also: Heike Schweitzer, ‘Recent Developments in EU Competition Law (2006—2008):
Single-Firm Dominance and the Interpretation of Article 82° 5 European Review of Contract Law (2009) 175.

473 Vanberg ‘Consumer Welfare, Total Welfare and Economic Freedom — On the Normative Foundations of
Competition Policy’ (2009), p. 10.
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they reject is the claim that a ‘more economic approach’ can help to improve competition policy
by informing about the specific welfare effects in particular instances.*’

Therefore, ordoliberalism is an economic school of thought that allows and advocates for the use
of economic knowledge to guide the application of the law to guarantee, to the greatest extent
possible, an economically coherent interpretation of law. However, ordoliberal ideas are not
compatible with extreme views of the “more economic approach” that advocate resorting to
economic knowledge and pure case-by-case analysis without regard to the legal construction or
the goals of protecting competition as a process and a degree of economic freedom. Also, such a
conception is also in line with the economically informed legal analysis method employed in this
dissertation.

4.3.5 The role of the state: limited role for administrative discretion

Ordoliberals endorse the idea of a strong state restraining competition forces and securing the
social and political pre-requisites to secure individual economic freedom — represented by the
right of property and freedom of contracting*’>— which is seen as the paramount value.*’® In other
words, economic freedom needs to be restricted and protected by law from its unregulated
exercise to guarantee its existence.*’’ This strong state should act as market police*’® —
Marktpolizei — and promote the idea of responsible entrepreneurship by intervening in society’s

social, ethical and normative frameworks.*”

The role of the state as a Marktpolizei presupposes the creation of a competition authority, the
Kartellamt, with two roles. Firstly, it determines whenever there is a breach of the rules of the
competitive game. Secondly, by sanctioning economic actors by their wrong-doing attempts, it

aims at restoring the competitive game.*%

In practice, achieving freedom to compete requires laws limiting the influence of both private and
public power in the sphere of individual economic freedom, by setting an institutional and
legislative framework. These rules limit ad-hoc decision-making and administrative discretion.*®!
Ordoliberalism prefers the adoption of a set of general clauses allowing or precluding behaviors —
in a rather ‘formalistic’ or by nature manner — while also accepting exceptions for cases
incompatible due to economic grounds with these rules of thumb. This rather ‘formalistic’

474 Ibid, p. 19 (emphasis added).

475 Kerber and Vanberg [2001], p. 64.

476 Bonefeld (2012), p. 634 and 638.

477 Tbid, p. 639.

478 The idea of a “Marktpolizei” was proposed by Riistow and the concept included, among other aspects, the idea of
a competition enforcement agency. For more on the concept of market police see, inter alia, Hartwich, p. 17;
Bonefeld (2012), p. 649; Somma (2013), p. 106.

479 Bonefeld (2012), p. 651.

480 Hartwich, p. 17.

481 Moschel [1989], p. 152.
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approach has been criticized for being simplistic and ungrounded on economic terms.*¥? What the
criticism fails to recognize is that ordoliberalism does not preclude deviating from the formal rule
and it does in fact permit recourse to exceptions whenever the economic outcome of the practice
is in conflict with text of the law. The key for the ordoliberal policy, then, is the adoption of rules
within the economic constitution allowing for such exceptions and not a practice based on pure
economic efficiency concerns and administrative discretion without a rule allowing for it. This
leads to the problem of how the state and its organs can remain impartial in the selection of cases
and application of competition law. Unfortunately, no theoretical answer can be readily provided,
apart from stating that if the set of rules are clear, pre-established and ‘neutral’ then the
Marktpolizei should remain independent and free from political and economic pressure. This is
not borne out in reality though; such an example can be found in the ordoliberal-inspired German
Act Against Restraints of Competition, where the Federal Minister of Economics and Technology
may overrule a decision by the Bundeskartellamt declaring the compatibility of a merger not only
due to economic efficiencies but on the grounds that it is justified by “an overriding public

interest.”*%3

4.4 Buyer power policy from an ordoliberal perspective

The exposition thus far presented paves the way for a discussion regarding how ordoliberalism
looks at buyer power, allowing me to contrast the EU regulation of buyer power with an
ordoliberal competition policy benchmark. To do so, specificities regarding the policy treatment
of buyer power under an ordoliberal approach are discussed. This section sets the competition
policy foundation through which the current EU legislation is contrasted from an ordoliberal
perspective, as discussed in the methodology chapter 2, section 2.3, and aims at identifying and
constructing an ordoliberal buyer power policy benchmark inspired by this economic school of
thought. Furthermore, with this economic benchmark it is possible to analyze whether the content
of the EU buyer power regulation, and also beyond the EU, from a legal and economic
perspective, are similar — and to what extent — to an ordoliberal competition policy. Furthermore,
the use of this benchmark tool is also justified as it establishes an economic ground to which the
economically informed legal analysis, which I employ as a methodology, can be compared to.

4.4.1 Need for buyer power specific regulation?

Ordoliberalism advocates for state intervention in the economic sphere by setting clear rules
directing the competitive process to secure freedom of competition. These laws are incorporated
as part of the “economic constitution” by means of a competition law. In line with this, one of the

482 Patel and Schweitzer [2013], p. 207.
483 842.1. of the Act Against Restraints of Competition (2014) last amended by Article 5 of the Act of 21.07.2014
(Federal Law Gazette L, p.1066).
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sub-research questions formulated in this dissertation debates whether from an ordoliberal
perspective there is a need for introducing some modification to EU competition law at a

statutory level to deal with buyer power?

I submit that in the current state of the law, the current provisions are adequate and broad enough
to incorporate through teleological interpretation, an ordoliberally modelled buyer power
regulation. Interestingly, albeit not surprisingly, this is the same conclusion van Doorn recently
reached from a consumer welfare perspective, following a ‘Chicagoan’ approach, although he
admits that a “pure consumer welfare standard” does not fit all buyer power cases.*** What
ordoliberalism demands, however, is an economically informed and legally consistent judicial
treatment of buyer power. This is, the development of a clear, coherent, economically grounded
and predictable body of EU case law that clearly distinguishes between monopsony and
bargaining power effects and defines which type of practices under certain circumstances are an
expression of abusive buyer market power. To facilitate this identification, I have designed this
dissertation as studying buyer power problems anchored on theories of harm that may serve as
guidance for courts, NCAs and practitioners to identify potentially dangerous expressions of
buyer power. Lastly, in an ordoliberal setting, it would be ideal that it is the case law and not
Commission’s guidance notices — i.e.: soft law — that is the legal instrument making the
distinction.*®> Nevertheless, non-binding guidance from the Commission is welcome, as it can be
more thorough and analytical in comparison to a judicial decision.

I am aware of the difficulty of such task and also that it is unlikely that the Courts will soon
develop such a comprehensive, economically informed and coherent body of case law. There are
several reasons which are the grounds for this difficulty. Firstly, the random nature of cases
discussed at a judicial level. Secondly, the infrequency with which buyer powers hitherto have
been litigated against the Courts. Thirdly, it may be unlikely that the Courts will render
judgments with a detailed and specified economic content for buyer power regulation, as it may
appear that such a task involves the evaluation of complex economic matters that may fall outside

its revision scope.*® The task of incorporating the advocated dual legal treatment to buyer power

484 yvan Doorn.

45 The legal impact of such guiding tools is moderate; despite they have the power to bind the Commission as it is
not free to depart from what it has stated in its notices based on the principle of legitimate expectations, the guidance
notices do not have the value as a binding legal source as I discuss in chapter 2.

48 In my view, distinguishing between monopsony and bargaining power cases and choosing the appropriate guiding
theory of harm should be considered as a manifest error in appraisal. Also, the issue of the scope of judicial review
has been subject to an interesting development and non-consistent case law. See: Eric Barbier de la Serre, ‘Standard
of Review in Competition Law Cases: Posten Norge and Beyond’ in EFTA Court (ed), The EEA and the EFTA
Court: Decentred Integration (Hart Publishing 2014). Some judgments, particularly older ones, claim that there is
limited scope for reviewing complex economic matters. For these inconsistencies see, inter alia, claiming a reduced
scope for judicial review: Judgment of 11 July 2007, Alrosa v Commission, T-170/06, ECR, EU:T:2007:220, para.
122; Judgment of 7 February 2004 in Aalborg Portland and Others v Commission, Joined cases C-204/00 P, C-
205/00 P, C-211/00 P, C-213/00 P, C-217/00 P and C-219/00 P, EU:C:2004:6, para. 279; Judgment of 11 July 1985
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and the different theories of harm, nevertheless, may also be carried out by the Commission
and/or NCAs when dealing with specific cases, as part of its function is the evaluation of
complex economic matters. It is, then, the Commission, aside from academic work, who in

practice should lead an economically coherent treatment of buyer power in EU competition law.

4.4.2 A differentiated general treatment for buyer power

This dissertation proposes that monopsony and bargaining power effects must receive a
differentiated treatment by EU competition law, but the rules covering specificities related to
monopsony and bargaining power effects ought to be applied uniformly regardless of the type
(not effect) of anti-competitive behavior that the involved undertaking(s) has (or have) allegedly
entered into. In other words, the proposed model of buyer power treatment should be applied in a
consistent, coherent, comprehensive and uniform manner irrespective of the typology of the case
under investigation.”” In so doing, this dissertation rejects the idea of adopting different buyer
power policies depending on the typology of case faced by the NCA or Courts. However, I do
acknowledge that ex-ante it would be difficult, without reviewing the facts of the case, to

determine whether it is an exercise of monopsony or bargaining power.

A comprehensive and generalized monopsony and bargaining theory applied across all typology
of cases is consequent with the ordoliberal postulate of generalistic rules of uniform application
and the form-effect proposal. Additionally, this comprehensive generalized treatment is in-line
with neoclassical literature discussing the models of buyer power. The different models do not
distinguish between merger cases or abuse of dominance cases, for example. In microeconomic
terms, bargaining power will be bargaining power regardless of whether it was exercised by a
single dominant undertaking or by a pool of undertakings acting as a sole entity in a joint exercise
of buyer market power.

It might appear to some that distinguishing between monopsony and bargaining power is a mere
formalistic distinction and that it ought to be left to the case-by-case assessment of welfare
consequences. To a certain extent, the distinction is formalistic because predictable laws require
different theoretical constructs to differentiate economic realities. This distinction is also

economically fundamental because monopsony and buyer power are different phenomena.

To briefly recapitulate the proposals covered in chapter 3, sections 3.5 and 3.6, behaviors
generating monopsony effects shall be treated as economically inefficient and undesirable

in Remia v Commission, C-42/84, EU:C:1985:327, para. 34. For judgments arguing that the scope is larger see:
Judgment of 8 December 2011 in KME Germany and Others v Commission, C-389/10 P, EU:C:2011:816, para. 121;
and from an EFTA Court perspective see: E-15/10 - Posten Norge AS v EFTA Surveillance Authority [2012], para.
102, where it clearly stated that “the submission that the Court may intervene only if it considers a complex
economic assessment of ESA to be manifestly wrong must be rejected”.

47 One of the aims of my dissertation is to determine if this homogenous and coherent treatment applies in EU
competition law to all types of buyer power cases.
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whereas bargaining power effects should be treated as, almost always, procompetitive if the
undertaking exerting it does not fit the hourglass model. On the one hand, monopsonistic
practices ought to be considered as object restriction offenses under Article 101 TFEU and in
breach of Article 102 TFEU, as restricting purchases with the sole aim of reducing the purchasing
price unduly distorts competition by itself and is virtually economically unjustifiable from both a
consumer and total welfare perspective. However, monopsony behavior might not have negative
welfare effects (or much less) if the purchasing method incorporates a two-part tariff model.

On the other hand, bargaining power practices will be in principle considered as pro-competitive,
particularly if the buyer does not possess substantial market power in the downstream market
where it carries out its subsequent economic activity. However, even in those circumstances,
bargaining power might cause competition harm in the upstream market that affects the ability of
buyers or suppliers to effectively compete and that, in the long run, are capable of harming end
consumers by means of less intensity of competition and therefore higher prices, less innovation
and quality. Furthermore, if the undertaking possesses substantial market power downstream then
the competition authority must investigate the case in depth to determine whether bargaining
power can be detrimental from a consumer welfare standard perspective, in addition to any kind
of upstream anti-competitive effects. The key difference with monopsony, then is that, in
principle, bargaining power would have the ability to reduce purchasing prices towards the
competitive level and, therefore, be efficient in the case of bargaining power with two-part tariff
contracts, or at least more efficient than monopsony practices with linear contracts, as I discussed
in chapter 3, section 3.4.

Lastly, by adopting a comprehensive and generalized monopsony and bargaining theory, I
deliberately opt for securing legal certainty and predictability of the cases at the expense, in the
minority of cases, of concrete justice. However, the proposed buyer power treatment is quite
specific as it advocates for the adoption of two theories of harm for monopsony effects and four
for bargaining power effects. Understood as such, the general policy and rule of thumb does
distinguish among the practical scenarios, in reality. The challenge, in any event, is the correct
assessment of the case and the subsequent application of the appropriate derived rule.

4.4.3 Which welfare standard and which kind of harm triggers competition
intervention in buyer power cases?

Welfare standards and the type of welfare which seeks to be maximized by competition is a
fundamental matter for our discipline.*®® There are three basic ways of approaching this topic. On
the one hand, we have consumer welfare or surplus, which is the difference between “the

maximum amount that a consumer is willing to pay for a good and the amount that the consumer

488 Bishop and Walker, [2010], para. 2-017.
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actually pays”.*®° For instance, if a buyer values a kilo of beef at €19 but pays €17 there is a
difference of 2 euros in their favor and this represents the surplus for that specific consumer. In
more economic terms, the consumer welfare surplus is represented by an area under the demand
curve but which happens to be above the set price.**® Producer (supplier) surplus is defined the
other way around, as the difference a supplier keeps between the price it is willing to sell a good
for and the payment it has obtained. On economic terms, it is denoted as the area “above the
marginal cost curve but below the price”, or the excess of what goods were sold for.**! Lastly,
total surplus or social welfare is represented by the sum of both consumer and supplier surplus.

Opting for a type of welfare standard is important because it provides guidance to competition
authorities when it comes to determining what type of surplus the policy is aiming to maximize.
However, in practice, the distinction is of less importance than it may seem because, for most
cases, as remarked by Bishop and Walker, “maximising consumer welfare and maximising social
welfare require the same outcomes”.**?

EU competition policy — arguably the Commission’s**? — seems to advocate for the adoption of a

(short term) consumer welfare standard that triggers competition intervention based on end
consumer harm.*** With such an approach it is assumed that the competitive outcome should be

48 Pindyck and Rubinfeld, [2009].

490 Bishop and Walker, [2010], para. 2-015.

1 Ibid, para. 2-015.

42 Ibid, para. 2-019.

493 See, inter alia, in the Commission’s official documents different expressions advocating for the adoption of a
consumer welfare standard: “[t]he objective of Article 81 is to protect competition on the market as a means of
enhancing consumer welfare and of ensuring an efficient allocation of resources”, Communication from the
Commission - Guidelines on the application of Article 81(3) of the Treaty [2004] OJ C 101/97, para. 13; “[t]he
objective of Article 101 is to ensure that undertakings do not use agreements — in this context, vertical agreements —
to restrict competition on the market to the detriment of consumers” in Guidelines on Vertical Restraints [2010] OJ C
130/1, para. 7; “[e]ffective competition brings benefits to consumers, such as low prices, high quality products, a
wide selection of goods and services, and innovation. Through its control of mergers, the Commission prevents
mergers that would be likely to deprive customers of these benefits by significantly increasing the market power of
firms” in Guidelines on the assessment of horizontal mergers under the Council Regulation on the control of
concentrations between undertakings [2004] OJ C 31/5, para. 8; “[...] it is competition and not competitors, that
should be protected. Ultimately, the aim is to avoid consumer harm”, Philip Lowe, ‘Consumer Welfare and
Efficiency — New Guiding Principles of Competition Policy?” (13th International Conference on Competition and
14th European Competition Day); Neelie Kroes, ‘The European Commission's Enforcement Priorities as Regards
Exclusionary Abuses of Dominance - Current Thinking’ 4 Competition Law International (2008) 5, p. 5. For some
literature on the topic, see: Gormsen, [2010], p. 20 to 58; Svend Albzk, ‘Consumer Welfare in EU Competition
Policy’ in Caroline Heide-Jorgensen and others (eds), Aims and values in competition law (DJJF Publ. 2013), p. 67-
87; Behrens ‘The "Consumer Choice" Paradigm in German Ordoliberalism and its Impact upon EU Competition
Law’ (2014). On why choosing a welfare standard matters see: Blair and Sokol (2012).

494 For Kaplow and Shavell the concept of welfare encompasses less than the broader concept of “well-being” or
“utility” which in addition to pure economic profit for buyers and sellers also include more diffuse concepts such as
fairness, aesthetic fulfillment, and so forth. Louis Kaplow and Steven Shavell, Fairness Versus Welfare (Harvard
University Press 2002).
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to the benefit of consumers;*>

this, as noted by Orbach, is a “phrase of great rhetorical power”
but diffuse content.**® However, to date, the Courts have never pronounced anything regarding
which “welfare standard” is pursued by EU competition policy. If anything, the Courts seem
more eager to adopt a broad protecting competition as such and market structures, in general and
for buyer power cases - as recently ratified by the CJEU in Post Danmark IT -**7 and particularly
the concern for the wellbeing of weaker buyers’ situation which is clearly appreciated when
reviewing the treatment of countervailing buyer power as discussed in extenso in chapter 10,
section 10.8,® and concerning imposing minimum purchasing prices (discussed in chapter 11),
price discrimination and unfair trading practices vis-a-vis suppliers as discussed in chapter 9.4%°

The discussion of the welfare standard advocated by ordoliberalism in general and for buyer
power cases is interesting. Historically, the first wave of ordoliberals did not discuss welfare
standards in the modern economic language.’” In my research, I have determined that, for an
ordoliberal buyer power policy, the welfare standard employed is an aggregated consumer
welfare standard that has been embedded, particularly, in the works of Bohm and Eucken as part
of the concept of Leistungswettbewerb, and which takes into account consumer harm in the long
run by pursuing dynamic efficiency in the medium and long run and not pure static short-term
consumer surplus. More importantly, this standing further implies that an ordoliberal buyer
power policy anchored on a dualistic treatment of buyer power cases implies that a broad harm
standard must apply in buyer power cases; i.e. competition law intervention should not only be
triggered whenever there is anti-competitive harm regarding end consumer surplus in the
downstream market.

Indeed, in Bohm’s view, the criterion distinguishing what qualifies as a permissible behavior and
what constitutes forbidden behavior is consumer interest. Yet, Akman holds that “ordoliberal

495 Cf with Bork who argues that economic efficiency should be the goal of competition law in Bork, [1978]. Blair
and Sokol argue that despite he used the wording “consumer welfare” he meant in reality “total welfare” in Blair and
Sokol (2012), p. 476. Also arguing that Bork’s expression is confusing and meant aggregated welfare, see Carstensen
‘Emerging Issues in Buyer Power Analysis’ (2012), p. 4.

49 Barak Y. Orbach, ‘The Antitrust Consumer Welfare Paradox’ 7 Journal of Competition Law & Economics (2010)
133.

47 Judgment of 6 October 2015 in Post Danmark, C-23/14, EU:C:2015:651, para. 26.

498 Cf with the position of the US Supreme Court in Antitrust matters, less concerned with the market structure or
freedom to compete in the upstream market and more with end results when holding that “[IJow prices benefit
consumers regardless of how those prices are set, and so long as they are above predatory levels, they do not threaten
competition” in Atlantic Richfield Co. v. USA Petroleum Co., 495 U.S. 238 340. (1990), p. 340.

49 Judgment of 4 June 2009 in T-Mobile Netherlands and Others, C-8/08, EU:C:2009:343, para. 39.

590 In the research carried I did not find an explicit reference by any of the ordoliberals of the first or second wave of
the preferred welfare standard. Cf this with the views of Vanberg who considers that the debate should not be
focused on which welfare standard to use but rather on the protection of economic freedom and the need to
distinguish whether the discussion is to be centered at the constitutional level or at the sub-constitutional level of
policy choices in Vanberg ‘Consumer Welfare, Total Welfare and Economic Freedom — On the Normative
Foundations of Competition Policy’ (2009).
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ideas are inconsistent with the ‘consumer welfare’ approach.”>®! In a similar fashion, Gormsen
argues that protecting economic freedom and consumer welfare are incompatible and that
consumer welfare is not a motivation for economic freedom in the slightest degree.’*> Other
views suggest that ordoliberalism supports total welfare standard “as the result of a truly
competitive process”, as expressed by Behrens,** or that it supports a soft-total welfare standard
and that it was an influential precedent for the position of the Chicago School in such matters.’**
However, firstly, for ordoliberalism, consumer welfare is not only a director of the decisions of
economic actors but also the justifiable economic interest of economic activity. Secondly,
holding, as Bonefeld seems to suggest, that ordoliberal ideas were influential in the development
of the Chicago School is historically inaccurate as, even today, ordoliberal ideas are largely
unknown — or misunderstood — in the English-speaking world.>%

The ordoliberal ‘aggregated consumer welfare’ is a compromise between the pure consumer
welfare standard and a full total welfare standard that tries to strike a balance between consumer
protection and protection of competition as a process. This compromise is reached by
understanding that, for ordoliberalism, the consumer shall not only be the end consumer in the
downstream market but also other consumers (buyers) in the competitive process, as well as
suppliers vis-a-vis powerful buyers.’*® In addition, the protection of the consumer’s interest
should be medium/long-term oriented and not purely short-term driven,>*’ because protecting the
competitive process prevents harm to end consumers and reduction of their welfare. The focus is
therefore on achieving dynamic efficiency that goes beyond pure static allocative efficiency. For
Bohm, one of the characteristics of the private law society is that “not only is the satisfaction of
consumer needs well above the average for the members of the wealthy class but also they are
offered totally different possibilities of productive activity within society”.’”® He claims that

301 Akman ‘Searching for the Long-Lost Soul of Article 82 EC’ (2009), p. 268.

302 Gormsen ‘The Conflict Between Economic Freedom and Consumer Welfare in the Modernisation of Article 82
EC’ (2007), p. 330-331 and 343.

303 Behrens ‘The "Consumer Choice" Paradigm in German Ordoliberalism and its Impact upon EU Competition
Law’ (2014), p. 27 to 32.

594 Such is the interpretation of Bonefeld of Foucault’s view on ordoliberalism as Vitalpolitik, see: Bonefeld (2012),
p. 633-656; Bonefeld (2012), p. 139-171.

305 Also stressing the fact that ordoliberal ideas have not been broadly published in English see: Behrens ‘The
"Consumer Choice" Paradigm in German Ordoliberalism and its Impact upon EU Competition Law’ (2014), p. 17.
3% This mid approach also appears to be the one taken by the CJEU in Post Danmark II when dealing with
efficiencies defenses but not market harm when stating that “it is for the dominant undertaking to show that the
efficiency gains likely to result from the conduct under consideration counteract any likely negative effects on
competition and consumer welfare in the affected markets” in Judgment of 6 October 2015 in Post Danmark, C-
23/14, EU:C:2015:651, para. 49, and see also para. 69 (emphasis added). See also stating that consumer is not only
the final one Albzk [2013], p. 75.

307 Bundeskartellamt ‘Buyer Power in Competition Law - Status and Perspectives’ (2008), p. 13. See discussing how
to determine medium and long term welfare in dynamic efficiency terms: Vikas Kathuria, ‘A Conceptual Framework
to Identify Dynamic Efficiency’ 11 European Competition Journal (2015) 319.

08 Bghm [1989], p, 59.
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consumer concerns are “the sole directly justifiable economic interest”.>” Consequently, if the
consumer’s interest and satisfaction are the justifiable economic interest there is little doubt that
the economic efficiency of a market behavior shall be tested by using a consumer welfare
standard as a benchmark or reference tool.’'? Also, the concept of performance competition —
Leistungswettbewerb>'! — recognizes consumer welfare standard as the yardstick tool for
measuring the competitive outcome. Leistungswettbewerb describes the idea of competition
among undertakings for the production of better services and products for consumers.’'? In this
regard, market order seeks to assure “that the only road to business success is through the narrow
gate of better performance in service of the consumer and not through many back doors of unfair
and subversive competition”.’!3> For Vanberg, establishing the Leistungswettbewerb standard
implies adopting rules that would make consumers’ preferences the “ultimate controlling force in
the process of production.”* Thus, ordoliberal thinking without employing the same
microeconomic language as contemporary competition economics also advocates for an idea of
“consumer sovereignty” with the aim of achieving consumer welfare.

On the other hand, the ordoliberal construct argues for a broader welfare approach because it
pursues the protection of the competitive process, which implies a concern for the wellbeing of
the competitive structures and the balancing of gains and losses among all parties, including
suppliers vis-a-vis powerful buyers.’'> A focus anchored exclusively on short-term consumer
welfare may lead to a “disproportionate focus on the selling side of the market and an under
appreciation” of buyer power risks, which is at odds with the protection of the freedom to
compete and competition as such.’'® This, however, should not be understood as protection of
inefficient undertakings that deserve no competition protection as this implies less efficient use of
resources and welfare loss.

4.4.3.1 Which type of harm is needed to trigger the application of competition law?

Related to the former and the aggregated consumer standard is the question of which type of
harm or in which market must harm exist to trigger the application of competition law in buyer

59 F. Béhm, ‘The Non-State (“Natural”) Laws Inherent in a Competitive Economy’ in W. Stiitzel, et alia (ed),
Standard Texts on the Social Market Economy (1992), p. 107.

310 For a thorough discussion of the ordoliberal ideas of “consumer choice” see: Behrens ‘The "Consumer Choice"
Paradigm in German Ordoliberalism and its Impact upon EU Competition Law’ (2014).

ST As noted by Gerber, the concept of Leistungswettbewerb was firstly coined by Nipperdey — not an ordoliberal
himself - in 1930 to distinguish the idea of performance competition that later evolved in the ordoliberal thinking to
represent consumer’s preference as the coordinator of the production process, Gerber (1994), p. 53.

312 Vanberg, ‘Freiburg School of Law and Economics’ [1998], p. 177.

513 Wilhelm Répke, 4 Humane Economy (Third Edition edn, ISI Books 1998), p. 31.

314 Vanberg ‘Consumer Welfare, Total Welfare and Economic Freedom — On the Normative Foundations of
Competition Policy’ (2009), p. 15.

515 Carstensen ‘Buyer Cartels Versus Buying Groups: Legal Distinctions, Competitive Realities, and Antitrust
Policy’ (2010), p. 23.

316 Ibid p. 46. See also: Carstensen ‘Emerging Issues in Buyer Power Analysis’ (2012), p. 4.

107



power cases. For ordoliberalism, and connected with the interest in protecting competition as a
process and the economic freedom of market participants, competition law intervention in buyer
power cases is warranted even if there is no downstream end consumer harm, because buyer
power distortions in the upstream market affect competition as a process and market participants’
economic freedom.>!’

This broader ordoliberal approach to the competition harm required to trigger the application of
the law is of practical importance. A posture that advocates for triggering competition law only
upon the existence of end consumer harm focuses its analysis on pure downstream competition
considerations and, likely, purely static efficiency concerns.’'® According to such a perspective, if
the buying conduct has no direct end consumer harm — regardless of the impact it might have in
the competitive process in the upstream market — competition intervention would not be
necessary. Such is the approach, as will be discussed in this thesis, that is taken in the US and that
seems to be preferred by the Commission pursuant the “more economic approach”.

Instead, a broader approach to competition harm implies that competition law will be applicable
in buyer power whenever, in addition to the short-term wellbeing of end consumers,
ordoliberalism looks at the interest of all consumers and suppliers in the production chain.
Furthermore, the analysis is not anchored on a static efficiency concern but rather the medium
and long-term consequences for the competitive structure upstream and downstream, as well as
implications connected to economic freedom. This is so because a limited protection of
producers’ interest against anti-competitive conducts generated by buyer power is compatible
with the protection of competition and efficiency, as remarked by Jones, from a US antitrust law
perspective.’!® Protecting competition as such, economic freedom and the competitive process
serves consumers in the medium and long-term as market concentration is kept in check, markets

are healthy and market power does not erode the benefits of the market economy.

A similar position to this compromised approach has been suggested recently by Kirkwood, who
argues that:

[t]he purpose of antitrust law — of competition law — is to combat conduct that both diminishes
competition and reduces consumer welfare. For this reason, the fundamental goal of antitrust law
is best described as protecting ‘consumers from anticompetitive conduct — conduct that creates
market power, transfers wealth from consumers to producers, and fails to provide consumers with
compensating benefits.>?

317 “The buyer power cases are, overall, more consistent with the proposition that the concern of antitrust law is
primarily with preserving and protecting the competitive process than with some specific economic theory of
efficiency”, Carstensen ‘Emerging Issues in Buyer Power Analysis’ (2012), p. 4.

318 See expressing concern about an excessive focus on static efficiency within the end consumer welfare: Bishop
and Walker, [2010], para. 2-019.

519 William K Jones, ‘Concerted Refusals to Deal and the Producer Interest in Antitrust’ 50 Ohio State Law Journal
(1989) 73, p. 89.

320 Kirkwood (2014), p. 30 (emphasis added).
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This broader approach to competition intervention against abuses of buyer market power is also
consistent with the adoption of a dualistic approach to buyer power effects, as it captures in full
the outcome of the buyer power exercise and allows for an adequate analysis of the full buyer

power effects on competition as such and not solely on behalf of the affected markets.

Another benefit of this broader approach to competition intervention, anchored on harm to the
competition process, is that it avoids risks of under enforcement in terms of a pure end consumer
harm standard, because it captures instances where the anti-competitive effect occurs in the
upstream and which may not have an impact on the downstream market in the short-term or, also,
simply because the undertakings are not downstream competitors.

This broader approach to the triggering of competition intervention whenever the harm affects the
competitive structure in either the upstream and downstream market, even if the conduct may not
have a direct detriment to end consumer’s conditions in the short run, which is advocated by
ordoliberalism, also finds support in the EU case law, as expressly recognized by the CJEU in 7-
Mobile Netherlands and Others>*' and also in TeliaSonera Sverige.’?* If the harm does affect the
competitive structure and competition as such, then the ordoliberal welfare approach argues that
such conduct does indeed warrant competition intervention, even if there is no short-term
detriment to consumer conditions.’>* Such an intermediate solution appears to be the one taken by
the Courts for buyer power cases, as expressed by Ezrachi and Ioannidou:

In the context of buyer power, most interesting are statements from the European Court which

widen the goals of competition policy to include market structure and the process of competition.

Such statements may support intervention even when buyer power does not directly harm
consumers but does adversely affect upstream producers.’*

It must be stressed, however, that not any type of upstream consumer harm will trigger the
application of competition law from an ordoliberal perspective. There are some buyers and
suppliers that when facing buyer market power would be exploited and excluded because these
undertakings are not efficient undertakings and for the market and competition as a whole they
are better outside of the market, or when the situation involves a pure issue of profit distribution
among parties, such as is the case of must unfair purchasing practices as I discuss in chapter 9.
Intervention is warranted when upstream competition is endangered because there are cases of
unjustified and spread exclusion or (efficient) supplier are exploited in a way that are forced
outside of the market. This could also happen whenever the exertion of buyer market power has

an adverse impact in innovation, quality or product diversity in the medium and long term. In all

32! Judgment of 4 June 2009 in T-Mobile Netherlands and Others, C-8/08, EU:C:2009:343, para. 36-37.

22 Judgment of 17 February 2011 in TeliaSonera Sverige, C-52/09, EU:C:2011:83, para. 22.

523 Bundeskartellamt ‘Buyer Power in Competition Law - Status and Perspectives’ (2008), p. 13. Arguing that this
posture can be derived from the EU case law in buyer power cases see also: Ezrachi and Ioannidou (2014), p. 73.

324 Ezrachi and Ioannidou (2014), p. 73.
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these cases competition law is triggered because the harm to competition as such has the potential
to harm end consumers in the medium and long term.

In this dissertation, I will evaluate whether such a compromised solution that appears to be in-line
with ordoliberal thinking is employed by the Courts, even if it is employed with the aim of
protecting weaker buyers to avoid excessive market concentration that may have an impact in the
competitive structure of the market.’%’

Consequently, and as a rule of thumb, as part of its ordoliberal buyer power policy, this
dissertation will employ an aggregated consumer welfare standard (as understood in this section)
as a compromise regarding the concern of the wellbeing of the consumer’s interest and the
competitive structure of the market. Furthermore, ordoliberalism takes a broader approach to
harm that does not require short term-end consumer harm to trigger the application of EU
competition law in buyer power cases. [ employ these two factors, a broader harm standard and
the use of an aggregated consumer welfare standard, as the comparative threshold to evaluate
whether or not a behavior is compatible with EU competition law and an ordoliberal inspired
competition policy.

4.4.4 Freedom to compete

The ordoliberal understanding of competition as a process that allows for the achievement of
economic freedom implies protection of the freedom of contract and voluntary transactions.*?® As
expressed by Hoppmann, competition fosters individual initiative by allowing suppliers to freely
determine which offer from which buyer they want to accept.’?’ This implies that, for
ordoliberalism, in terms of deciding whether to opt for a short term more economically efficient
alternative that erodes sufficient possibility of choice and economic freedom (for example by
limiting the amount of market players and thus substantially reducing variety), or a short term
less economically efficient outcome that preserves sufficient possibility of choice for the
individual, the latter would be the preferred option.*?® In other words, preserving freedom of
choice is understood as ‘economically efficient’ in a medium and long-term perspective because
it secures an arguably greater degree of economic freedom and voluntariness on contracting
preventing the social Vermachtung. However, this view should not be taken to the extreme; such

an example of extreme views among the second wave of ordoliberals is Ropke’s conception of

325 Cf with Atlantic Richfield Co. v. USA Petroleum Co., 495 U.S. 238 340. (1990), 340.

326 Bohm, ‘Rule of Law in a Market Economy’ [1989], p. 46-67; Tumlir [1989], p. 136; and Vanberg ‘Consumer
Welfare, Total Welfare and Economic Freedom — On the Normative Foundations of Competition Policy’ (2009), p.
10. Stressing the relation between freedom of choice and protecting the market structure see Behrens ‘The
"Consumer Choice" Paradigm in German Ordoliberalism and its Impact upon EU Competition Law’ (2014), p. 23.
527 Hoppmann (1968), p. 62.

328 Peacock and Willgerodt, ‘German Liberalism and Economic Revival’ [1989], p. 7; Behrens ‘The "Consumer
Choice" Paradigm in German Ordoliberalism and its Impact upon EU Competition Law’ (2014), p. 23.
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‘small is beautiful’ by suggesting that undertakings ought to be of small and medium size as the

concentration of market power is inherently evil.?

I disagree with this extreme ordoliberal view as the law should not protect inefficiency or
small/weaker undertakings because this trend is a not only shared by a minority among
ordoliberals but also it better represents the ideas of sociological liberalism, a connected but not
an ordoliberal school. When determining the appropriate degree of freedom of choice, medium
and long-term efficiency considerations must be taken into account. Thus, a proportionality or
rule of reason test ought to determine whether an efficient behavior that significantly restricts
choice is allowed or not because respecting freedom of choice cannot be equivalent to protecting
inefficient market players.33° This also appears to be the position of figures such as Béhm and
Eucken who would have sought a legislative solution that would not aim to protect small and
inefficient undertakings from market dynamics, while not allowing a ‘winner takes all situation’
either. To paraphrase B6hm, the key lies in, recognizing competition as an instrument to satisfy
consumer needs and choice in a medium and long-term perspective. This moderate view inclined
towards the protection of economic freedom appears to be the criterion adopted by the Courts
regarding buyer power regulation in general and in particular in the case of countervailing buyer
power and buyer power exclusion as discussed in chapters 10 and 7, respectively, and the case of
positions of relative dominance and dependence under national laws when dealing with unfair
purchasing practices, as discussed in chapter 9.

One problem when it comes to the freedom to compete as a competition aim in buyer power
cases is that, due to its abstract nature it is very difficult to measure in welfare terms or to
implement the proportionality test suggested above, as it is difficult to balance the values of
economic freedom and Therefore, this is an area that is ripe for further research.

This implies that an ordoliberal view of the regulation of buyer power will consider as prevention
competition — and therefore preclude or forbid the behavior of an undertaking (or group of
undertakings) that disproportionally eliminates supply options in the medium or long term due to
an increase in concentration and squeeze effects, regardless of whether or not they are sufficiently
competitive. This will hold true, despite such behavior possibly being short-term consumer
welfare enhancing. Nevertheless, as explained in chapter 3, section 3.3 such situations will only
tend to arise whenever the buyer acts irrationally or under pure monopsony cases, situations that

are rare in practice.

329 Gerber (1994), p. 37. This also appears to be the view of O'Donoghue and Padilla when stating that “[t]his
reflected a view that small and medium sized enterprises were important to consumer welfare and they should
receive some protection from the excesses of market power”, in O'Donoghue and Padilla, The Law and Economics of
Article 82 EC [2006], p. 9.

330 Such is the opinion of Akman when claiming that: “Ordoliberalism protects the competitive process to achieve
individual economic freedom and this can result in protecting inefficient competitors which would conflict with the
objective of enhancing welfare” in Akman ‘Searching for the Long-Lost Soul of Article 82 EC’ (2009), p. 268-269.
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4.4.5 Redistributive concerns?

Re-distributive concerns in competition policy are the subject of an interesting debate within
ordoliberalism that also plays an important part for buyer power when dealing with exploitative
unfair purchasing practices. 1 discuss this at length in chapter 9.

In general, ordoliberals were interested in a society where welfare considerations and re-
distribution of wealth is part of the economic and political system. As noted by Gerber, “[i]t is
important to recognize that the deepest wellsprings of ordoliberal thought were humanist values
rather than efficiency or other purely economic concerns.”*! However, the Wettweberbsordnung
may entail that some disparities in the distribution of wealth based on each one’s economic
productivity. This, in turn, implies that those which are more productive are better off.>>> An
analysis of the work of Eucken highlights that economic freedom does not necessarily produce a
fair outcome; it just tends to be efficient. In this sense, Eucken “calls for redistributive measures
whenever the outcome of the market system is socially unacceptable”.>* Ordoliberalism
advocates for a progressive tax system that balances the distortions produced by the competitive
process.>**

The discussion, then, is not whether an ordoliberal society should possess wealth distribution
mechanisms, but rather whether competition law should be the mechanism for such an end. For
me the answer is clear: competition law should not be the tool used to re-distribute wealth.>*> The
function of competition ought to be the maximization of wealth so that other better-suited tools
can redistribute the wealth within society.

In reviewing the ideas of first or second-wave ordoliberals, I have found no evidence to support
an interpretation that suggests that competition law is (one of) the mechanism(s) used for wealth
redistribution. Quite the contrary, however, this does not appear to be the view of Peacock and
Willgerodt at all, as they interpret ordoliberal competition policy as giving room for proposals
that may even “include support for a redistribution of income which cannot be justified
‘scientifically’. For instance, in this view it would not worry Ordo-liberals if anti-monopoly

31 Gerber (1994), p. 36 and identically in Gerber, [2001], p. 239.

332 Friedrich A. Lutz, ‘Objeciones al Orden de la Competencia’ in Lucas Beltran (ed), La Economia de Mercado, vol
I (Sociedad de Estudios y Publicaciones 1963), p. 268.

333 Kamecke (2001), p. 26 (emphasis added). Cf with Foucault in Foucault and others, [2008], p. 142-143, who claim
that in ordoliberalism there is little to no room for distribution of wealth among individuals.

534 Lutz [1963], p. 274.

335 Christopher Townley, ‘Is there (Still) room for Non-Economic Arguments in Article 101 TFEU Cases?’ in
Caroline Heide-Jorgensen and others (eds), Aims and Values in Competition Law (DJOF Publ. 2013), p. 115-180;
also cf with Harris and Jorde (1984), who claim that in addition to efficiency, antitrust should seek procedural
fairness and equity in profit distribution. See also: Heike Schweitzer, ‘Competition Law and Public Policy:
Reconsidering an Uneasy Relationship. The Example of Art. 81° LAW 2007/30 EUI Working Papers (2007) 1.
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policy were to have both allocative and distributional effects, even if the latter cannot be

objectively evaluated”.>%

I disagree with the interpretation of ordoliberal competition law as a redistributive mechanism
and this is clear in my analysis of unfair purchasing practices in chapter 9. Instead, I argue, in a
holistic ordoliberal oriented competition policy, lato sensu, there should be room for
redistributive mechanisms in-line with the Social Market Economy but outside of competition
law — sensu stricto.*” In other words, other legal disciplines or administrative mechanisms — such
as the application of a redistributive tax mechanism, labor law legislation that sets minimum
standards but not a minimum wage, and educational policies are better suited tools for
distributing the wealth generated by the competitive process, while competition law should be
focused on fostering the economically efficient outcome that later on is to be distributed by other
mechanisms. In short, EU competition law should be oriented towards achieving welfare
maximization, not welfare distribution.

4.5 Conclusion

This chapter has discussed competition from an ordoliberal perspective in general, to enable me
to then go on to identify and construct a theory explaining how ordoliberalism would regulate
buyer power. As discussed in chapter 2, I employ ordoliberalism as a competition policy
benchmark to contrast whether or not the current legislation in the EU — partially the US — adopts
a similar pattern in its regulation. And, in cases where there is divergence, then determine where
this divergence lies and the reasons behind this. By adopting such an informed methodological
choice, the evaluations and suggestions are internally coherent and testable against the theoretical
background.

In my discussion, I have presented the key elements of competition in an ordoliberal perspective,
particularly regarding the goals of the protection of competition as a process and as economically
efficient. Furthermore, the chapter also shows how ordoliberalism offers an indigenous
perspective to the analysis of this topic under a European competition policy that has shaped —
and continues to shape — the law and practice of competition regulation. I also addressed issues
regarding the views on different types of competition, as well as discussing whether or not
‘competition as if’ is a real accepted ordoliberal standard. The section also dealt with the
compatibility of ordoliberalism with the use of modern microeconomics and industrial
organization theory and showed how ordoliberal competition is not against an

336 Peacock and Willgerodt, ‘German Liberalism and Economic Revival’ [1989], p. 7.

37 See, inter alia, Joseph F. Brodley, ‘The Economic Goals of Antitrust: Efficiency, Consumer Welfare, and
Technological Progress’ 62 New York University Law Review (1987) 1020; Motta, [2006], p. 18-22; Bishop and
Walker, [2010], p. 4-8; Albert Sanchez Graells, Public Procurement and the EU Competition Rules (Hart 2011), p.
89-92.
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inter/multidisciplinary approach to either competition law application or theory. However, the
application of economic knowledge should not replace the legal goals of EU competition policy
and should be circumscribed to guiding case decision-making and suggesting changes to the
current legal standards and legal interpretations by the Courts. Therefore, using ordoliberal theory
is not opposed to the economic analysis of the law and is consistent with my economically

informed legal analysis.

This chapter has also embarked on a novel and ambitious aim of identifying and creating an
ordoliberal general theory for the treatment of buyer power anchored on the general ordoliberal
foundations that seek to protect competition as such, and the parties’ economic freedom with the
aim of achieving a medium and long-term aggregated consumer welfare. This is possible because
ordoliberalism seeks to control the exercise of market power either from buyers or sellers in the
upstream and/or downstream market because it affects ‘competition as such’.

This construction has allowed me to determine that, under the current EU legislation, an
ordoliberal competition policy does not require new specific provisions to control the exercise of
buyer market power, as the current instruments are sufficiently applicable. Furthermore, the
objective of ordoliberalism of installing a competitive market order and protecting competition as
a process requires the adoption of a dualistic approach to buyer power: ordoliberalism will keep
in check instances of the exercise of monopsony power and bargaining power, and it will also
necessitate the scrutiny of buyer market power effects in both the upstream and downstream
market. In connection with this, an ordoliberal approach to buyer power does not seek to
maximize short-term consumer welfare standard in a static sense and only intervenes in the
market if there is evidence of downstream consumer harm. An ordoliberal buyer power policy
anchored on a dualistic approach and protection of the market structure would adopt a broader
aggregated consumer welfare standard, which aims to balance the interest of end consumers and
other market participants to achieve consumer wellbeing in the medium and long term by
protecting competition as such. This, in turn, implies that, for ordoliberalism, competition harm
that occurs outside the downstream market vis-a-vis end consumers is still a source of concern
and constitutes sufficient reason to intervene and sanction or prevent the wrongdoing because
buyer power effects in the upstream market may also negatively impact the competitive process
as a whole. Also, this chapter discusses to which extent the protection of freedom to compete and
re-distribute is an issue of concern in terms of an ordoliberal treatment to buyer power. In these
two cases, however, the answer is that even if they are a source of concern, competition law
sensu stricto is not the most adequate tool to remedy these issues because other regulatory
avenues are better suited to both re-distribute wealth and protect contractual freedom among
undertakings.
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In sum, an ordoliberal approach to buyer power, as laid out in this chapter, allows me to compare
the current EU buyer power regulation against this benchmark to determine whether the existing
treatment is consistent with an ordoliberal approach and the extent to which it is. This,
furthermore, opens the way for a discussion of why and how the adopted solutions by the Courts
and the Commission deviate from this benchmark. Finally, by resorting to ordoliberalism, an
indigenous European competition policy, it is possible to create a sharp contrast to the buyer
power regulation in the US antitrust system and see if the different policy schools that have
arguably most influenced such different legal regimes reach different outcomes.
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Part 111

Relevant Buying
Markets



5 Market Definition in Buyer Power Cases: Revisiting
the Traditional Methodologies

5.1 Introduction

EU competition law has not devoted particular attention to the development of a coherent and

338 instead, it has resorted to the mere reversal

detailed methodology for defining buyer markets,
of selling-oriented market definition to evaluate purchasing-oriented cases. A suitable
explanation for the lack of a buyer-oriented market definition methodology is twofold: the
relatively few buyer power cases in EU competition law, and the lack of literature and discussion
concerning the need for a specific buyer power market definition methodology. Consequently,
attempts by international institutions, including the Commission, and literature in general
regarding the adoption of a proper methodology defining buyer markets are limited. In this
section, I propose revising the current market definition methodologies and suggestions for buyer
power market definitions. My central contribution is the proposal of a dualistic approach to
buyer’s market definition that fully captures buyer market power and its effects in the upstream
and downstream markets by defining the market in which the buyer acquires its input and the
market in which it sells its output.

The justification of this dualistic approach to buyer-market definition is that buyer power cases
invariably have repercussions on the upstream and downstream markets, as remarked upon by

53 or have a horizontal and vertical effect, as postulated by Butta and Pezzoli.’** Buyer

Steiner,
power directly affects the competitive conditions between suppliers and buyers in the upstream
market and may positively or negatively impact the downstream market and the relations between

the buyer-retailer, its competitors and end consumers, as discussed in chapter 3 of this thesis.>*!

Furthermore, there are other reasons that justify adopting a different approach to the definition of

relevant buying markets and, therefore, revisiting the existing methodologies. As Carstensen

542

expressed, buying markets and buyers’ incentives differ from seller markets:>*~ in a transaction

338 A similar view is expressed by Fiiller when stating: “[t]he problems of seller power mirrored in buyer power:
However, European practice has heretofore not yet developed a coherent concept for defining buyer markets”, in J.
Fiiller, Market Definition in Giinther Hirsch, Frank Montag and Franz Jiirgen Séicker, Competition Law. European
Community Practice and Procedure: Article-by-Article Commentary (Sweet & Maxwell 2008), p. 449. See also:
Carlton and Israel (2011); Butta and Pezzoli (2014).

339 Robert L. Steiner, ‘Vertical Competition, Horizontal Competition and Market Power’ 53 The Antitrust Bulletin
(2008) 251.

340 Cf with Butta and Pezzoli (2014), p. 161, who name these effects vertical and horizontal.

541 Carstensen ‘Buyer Power and the Horizontal Merger Guidelines: Minor Progress on an Important Issue’ (2012).
%2 Carstensen, ‘Buyer Power and Merger Analysis-The Need for Different Metrics’; Peter C. Carstensen, ‘Buyer
Power, Competition Policy, and Antitrust: The Competitive Effects of Discrimination Among Suppliers” 53 The
Antitrust Bulletin (2008) 271; Carstensen ‘Buyer Cartels Versus Buying Groups: Legal Distinctions, Competitive
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the buyers are the ones deciding what, when, how much, how and from whom an input is bought,
enjoying a discretionary power that sellers usually lack. This implies that a buyer (or several
coordinated buyers) may enjoy substantial purchasing power (although not necessarily

dominance) from smaller market shares compared to sellers,’*

as evidenced by the Commission
in Rewe/Meinl>** and Carrefour/Promodés.545 Also, the product market definition and the market
power assessment tools ought to take into account these differences, as when the traditional
seller-oriented metrics are merely reversed, the analysis may lead to the erroneous conclusion

that substantial buyer power does not exist when in reality it does or vice versa.

In this chapter, I explore the concept of market definition from the perspective of a buyer and
consider the dualistic approach proposal by answering the following research sub-questions:

i.  Is the definition of purchasing relevant markets different from seller-oriented cases?
ii.  If'this is the case, what is the source of the difference?
iii. Is it necessary to revisit the existing methodologies applicable to the definition of
purchasing markets?
iv.  If so, how, what does this revision consist of and how should buyer market power be
defined?
v.  What are the shortcomings of these methodologies?

To address these questions, this chapter is organized as follows: section 5.2 discusses the concept
of market definition and its role in the different realms of EU competition law. Section 5.3
contains my proposal of a dualistic market definition for purchasing markets and discusses what
the methodology changes necessary to apply the dualistic approach to buyer-oriented cases are,
going further than a mere reverse than the selling-oriented cases. In section 5.4, the core of this
chapter, I discuss how buyer product-market definition is carried out by revisiting the most
important concepts, legal instruments and existing methodologies in the EU and abroad. Section
5.5 concludes the chapter with a summary of the findings and sets the ground for a discussion of
buyer market power assessment in chapter 6.

Realities, and Antitrust Policy’ (2010), p. 17; Carstensen ‘Buyer Power and the Horizontal Merger Guidelines:
Minor Progress on an Important Issue’ (2012).

33 See also supporting this interpretation: Dobson (2004-2005); Pranvera Kéllezi, ‘Abuse below the Threshold of
Dominance? Market Power, Market Dominance, and Abuse of Economic Dependence’ in Mark-Oliver Mackenrodt,
Beatriz Conde Gallego and Stefan Enchelmaier (eds), Abuse of Dominant Position: New Interpretation, New
Enforcement Mechanisms? (Springer 2008), p. 83; Carstensen ‘Buyer Cartels Versus Buying Groups: Legal
Distinctions, Competitive Realities, and Antitrust Policy’ (2010), p. 6; Butta and Pezzoli (2014), p. 165.

344 Commission Decision of 3 February 1999 relating to proceedings under Council Regulation (EEC) No 4064/89
(Case No IV/M.1221 - Rewe/Meinl) OJ L 274/1, para. 101.

345 Non-opposition to a notified concentration (Case COMP/M.1684 — Carrefour/Promodés) [2000] OJ C 164/5,
French public version, paras. 52-55.
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5.2 Market definition

Market definition is a tool that identifies and defines the boundaries of competition and
competitive relations between undertakings>*® by determining what the competitive constraints
faced by undertakings involved in a competition case are.>*’ Doing so facilitates understanding of
the case and allows for the determination of an undertaking’s market power>*® and the assessment
of the anti-competitive effects of the conduct under scrutiny.’*® Furthermore, market definitions
can be applied regardless of the nature of the case; i.e.: they apply to buyer and seller oriented
cases and are applicable across all areas of competition law, albeit with different degrees of
relevance and minor adjustments between the cases.

Furthermore, market definition follows a structural approach in EU competition law where the
relevant product and geographical markets firstly define, in order to then assess, the
undertaking’s market power and determine whether or not it is dominant or whether a
concentration would lead to the creation or strengthening of a dominant position,>*° as clarified
by the CJEU in Continental Can,™' and consequently adopted by the Commission in its
guidelines and case practice.’> In the dualistic approach to buyer market power definition, this
structural approach is maintained first by determining the product market, and then by

346 Commission Notice on the definition of relevant market for the purposes of Community competition law [1997]
OJ C 372/5, para. 2; see also Guidelines on the assessment of horizontal mergers under the Council Regulation on
the control of concentrations between undertakings [2004] OJ C 31/5, para. 10. Also highlighting the characteristic
of a tool see: Harris and Jorde (1984); Faull and Nikpay, [1999] para. 1.136; Jonathan B. Baker, ‘Market Definition:
An Analytical Overview’ 74 Antitrust Law Journal (2007), 129; Dennis W. Carlton, ‘Market Definition: Use and
Abuse’ 3 Competition Policy International (2007) 3; Fiiller in Hirsch, Montag and Sacker, [2008], p. 437.

547 Areeda, Hovenkamp and Solow, [1995], p. 225; Mika Oinonen, Does EU Merger Control Discriminate Against
Small Markets Companies?: Diagnosing the Argument with Conclusions (Kluwer Law International 2010), p. 236;
OECD, ‘Policy Roundtables: Market Definition’ (2012).

348 Commission Notice on the definition of relevant market for the purposes of Community competition law [1997]
OJ C 372/5, para. 2; Massimo Motta, Competition Policy: Theory and Practice (Cambridge University Press 2004),
p. 101; Carlton (2007), p. 5; Bellamy and others, [2013], para. 4.001; Richard Whish and David Bailey, Competition
law (8th ed. edn, Oxford University Press 2015), p. 29; Louis Kaplow, ‘Market Definition” in Roger D. Blair and D.
Daniel Sokol (eds), The Oxford Handbook of International Antitrust Economics, Vol. 1 (Oxford University Press
2015), p. 345; European Commission Market Definition in a Gloablised World, (2015), p. 1.

34 Gregory J. Werden, ‘The Relevant Market: Possible and Productive’ April 2014 Antitrust Law Journal Online
(2014) 1.

330 Harris and Jorde (1984), p. 4; Faull and Nikpay, [1999], para. 1.128; Motta, Competition Policy: Theory and
Practice [2004], p. 101; Roger J. Van den Bergh and Peter D. Camesasca, European Competition Law and
Economics: A Comparative Perspective (Sweet & Maxwell 2006), p. 76; Franz Jirgen Sicker, The Concept of the
Relevant Product Market: Between Demand-Side Substitutability in Supply-Side Substitutability in Competition Law
(Peter Lang 2008), p. 13; C. J. Cook and C. S. Kerse, EC Merger Control (Sweet & Maxwell 2009), p. 216;
Oinonen, [2010], p. 150; Niels, Jenkins and Kavanagh, [2011], p. 25; OECD ‘Policy Roundtables: Market
Definition’ (2012), p. 26; Jones and Sufrin, [2014], p. 60.

31 Judgment of 21 February 1973 in Europemballage Corporation and Continental Can Company v Commission, C-
6/72, EU:C:1973:22, para. 32.

332 Commission Notice on the definition of relevant market for the purposes of Community competition law [1997]
0J C 372/5.
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determining the relevant geographical market. This successive structure is to avoid undertakings
switching to substitute products and other locations, as remarked by Crocioni.>>?

In addition to the structural approach to market definition in EU competition law, authors like
Jones and Sufrin, as well as Oinonen, have emphasized that the approach is also indirect.>* I
interpret this as implying that there are alternative methods to directly assess an undertaking’s
market power without first defining the relevant market. In the case of buyer power, the Buyer

555 556

Power Index by Blair and Harrison,”” and Blair and Lopatka”® represents such an approach and

is discussed in chapter 6 of this thesis.

5.2.1 Market definition: scope of application and time focus

Market definition plays a role in all spheres of EU competition law, with major or minor
importance, and with either a backward or forward-looking role, depending on the type of case.
In the following, I briefly discuss the main differences in the analysis among the areas of EU
competition law as this is also reflected in buyer power cases.

Concerning agreement cases, market definition plays a lesser role and the Commission may find
an infringement of Article 101 TFEU without arriving at a full definition of the relevant
market.>” Practice shows that, in most cases, it is implicitly assumed that if the infringement is
anti-competitive by object the market definition is not needed as neither market power
requirement nor anti-competitive effects ought to be present, although it can be assumed that they
exist, as confirmed by the CIEU in Expedia.>®® However, as confirmed by the CJEU in CB v
Commission, in an object infringement the assessment must pay attention to the “content of its
provisions, its objectives and the economic and legal context of which it forms a part”, which
implies a minimal economic assessment of the case, leaving the door open for an interpretation
that requires a basic market definition.>® Furthermore, also concerning anti-competitive

553 Pietro Crocioni, ‘The Hypothetical Monopolist Test: What it can and cannot tell you’ 23 European Competition
Law Review (2002), p. 355.

354 Oinonen, [2010], p. 153; Jones and Suftin, [2014], p. 61.

555 Blair and Harrison, [2010], p. 54-67.

5% Blair and Lopatka (2008).

357 Bellamy and others, [2013], para. 4.006.

338 Judgment of 13 December 2012 in Expedia, C-226/11, EU:C:2012:795, para. 35; Fiiller in Hirsch, Montag and
Sécker, [2008], p. 440; also of this opinion is Vogel when stating “supervisory authorities traditionally consider that,
by its mere existence, an agreement implies that the parties intend to coordinate or consolidate their monopoly
power. So defining the relevant market is not as important in the law on restrictive agreements as it is for the rules of
on dominant positions”, Louis Vogel, European Competition Law (Law Lex 2012), p. 55; see also: Hanno
Wollmann, ‘Horizontal Restraints of Competition’ in Giinter Hirsch, Franz Montag and Franz Jiirgen Sécker (eds),
Competition Law: European Community Practice and Procedure (Thomson - Sweet & Maxwell 2008), p. 495. In
US antitrust law the solution is somewhat similar, except for violations that are per se illegal, any other type of
antitrust offence requires the plaintiff to plead and prove the relevant market; see for more: American Bar
Association, Market Definition in Antitrust (American Bar Association ed, 2012), p.2.

3% Judgment of 11 September 2014 in CB v Commission, C-67/13 P, EU:C:2014:2204, para. 53; cf with Summary of
Commission Decision of 1 October 2008 relating to a proceeding under Article 81 of the Treaty establishing the
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agreements by object, the CJEU dismissed an allegation in Toshiba concerning the applicability
of the geographical market and confirmed the General Court’s finding that even if not active in
the EEA geographic market (because the agreement shared markets) the undertaking was a
competitor engaged in an agreement restrictive of competition by object and should have been
fined, without a detailed relevant market analysis.>*

However, with regard to agreements that may be anti-competitive due to their effects®®!

a more
detailed or a comprehensive market definition would be made as the Commission must prove an
appreciable or perceptible effect on trade between Member States, as demanded by the General
Court in Compagnie générale maritime and Others v Commission and European Night Services
and Others v Commission, and ratified by the CJEU in Delimitis.’®> The assessment, therefore,
would have as it “sole purpose of defining the relevant market, in order to apply Article 101(1)
TFEU, is to determine whether the agreement in question may harm trade between Member
States and has as its object or effect the prevention, restriction or distortion of competition within
the common market”.>®> Therefore, in agreements anti-competitive by effects there is a broader

role for market definition with regard to the extent of the effects of it. ¢4

Concerning Article 101(3) TFEU as an efficiency defense, the relevant market definition is
necessary to establish whether, in a given situation, the fourth condition laid down in Article
101(3)(b) TFEU is met, although not for the other three cumulative conditions.>®’

European Community and Article 53 of the EEA Agreement (Case COMP/C.39181 — Candle Waxes) [2009] OJ C
295/17, taken from the unabridged version, para. 279.

360 Judgment of 20 February 2016 in Toshiba Corporation v Commission, C-373/14, EU:C:2016:26; Judgment of 21
May 2014, Toshiba v Commission, T-519/09, ECR, EU:T:2014:263.

561 Whish and Bailey, Competition law [2015], p. 28.

302 Judgment of 28 February 1991 in Delimitis v Henninger Bréu, C-234/89, EU:C:1991:91, para. 16, in which the
CJEU requires determining the relevant market in the assessment of the compatibility of exclusive supply
agreements with Article 101 TFEU; Judgment of 28 February 2002, Compagnie générale maritime and Others v
Commission, T-86/95, ECR, EU:T:2002:50, para. 116; Judgment of 15 September 1998, European Night Services
and Others v Commission, T-374/94, ECR, EU:T:1998:198, para. 93 and ss, where the General Court annulled the
Commission’s decision based on the absence of the analysis of the relevant market and the inclusion of the market
shares of the involved undertaking; see also: Communication from the Commission — Guidelines on the
applicability of Article 101 of the Treaty on the Functioning of the European Union to horizontal co-operation
agreements [2011] OJ C 11/1, para. 43. In the literature, see: Lennart Ritter and W. David Braun, European
Competition Law: A Practitioner's Guide (3rd edn, Kluwer Law International 2004), p. 24; Ivo Van Bael and Jean-
Frangois Bellis, Competition Law of the European Community (4th edn, Kluwer Law International 2005), p. 132. In
US antitrust law some type of cartel cases courts require showing that the defendant has a certain amount of market
power, see: Hovenkamp, [2005], p. 80.

63 Judgment of 27 September 2012, Koninklijke Wegenbouw Stevin v Commission, T-357/06, ECR, EU:T:2012:488,
para. 135.

564 Judgment of 27 September 2012, Koninklijke Wegenbouw Stevin v Commission, T-357/06, ECR, EU:T:2012:488,
para. 137; Judgment of 6 July 2000, Volkswagen v Commission, T-62/98, ECR, EU:T:2000:180, para. 230; Judgment
of 8 July 2004, Mannesmannrohren-Werke v Commission, T-44/00, ECR, EU:T:2004:218, para. 132.

365 Judgment of 19 March 2003, CMA CGM and Others v Commission, T-213/00, ECR, EU:T:2003:76, para. 226;
and ratified in Judgment of 27 September 2012, Koninklijke Wegenbouw Stevin v Commission, T-357/06, ECR,
EU:T:2012:488, para. 138.
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In dominance cases, market definition is a prerequisite, as “before an abuse of a dominant
position is ascertained, it is necessary to establish the existence of a dominant position in a given
market, which presupposes that such a market has already been defined”.>®® Thus, dominance
does not occur in abstracto but in concreto. Its purpose is determining whether the undertaking

under investigation is dominant and is conducted for past and on-going conducts.>*’

For concentration cases, “a proper definition market of the relevant market is a necessary
precondition for any assessment of the effect of a concentration in competition” as held by the
CIEU in Kali und Salz,®® in order to identify in a systematic manner the immediate competitive

constraints facing the merging entity,*®

and to help determine its compatibility with the common
market. nlike in the cases of agreements and dominance, market definition in concentration
ket.’’° Unlike in th f ag ts and d ket definit trat

cases is forward looking.>"!

Market definition in concentration cases adopts a different time horizon>’? because its goal is
prospective as given that it aims at predicting whether a given merger or acquisition is likely to
significantly impede effective competition post-merger as required by the Merger Control
Regulation.’”® Extraordinarily, however, there may be dominance or agreement cases where the

36 Judgment of 6 July 2000, Volkswagen v Commission, T-62/98, ECR, EU:T:2000:180, para. 230.

37 Niels, Jenkins and Kavanagh, [2011], p. 30. In US antitrust law for cases under the scope of Section 2 of the
Sherman Antitrust Act 26 Stat. 209, 15 U.S.C., market definition is employed to determine the existence of market
power; see: Carlton (2007), p. 3.

38 Judgment of 31 March 1998 in France and Société commerciale des potasses and de l'azote and Entreprise
miniére and chimique v Commission, Joined cases C-68/94 and C-30/95 EU:C:1998:148, para. 222 and 143; see
reiterating this approach in a buyer power related case in Judgment of 28 June 2004, Airtours v Commission, T-
342/99, ECR, EU:T:2002:146, para. 19.

3% Guidelines on the assessment of horizontal mergers under the Council Regulation on the control of concentrations
between undertakings [2004] OJ C 31/5, para. 10.

570 Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations between undertakings
(the EC Merger Regulation) [2004] OJ L 24/1, Article 2.3; Guidelines on the assessment of horizontal mergers under
the Council Regulation on the control of concentrations between undertakings [2004] OJ C 31/5, para. 1.

571 Niels, Jenkins and Kavanagh, [2011], p. 30.

372 “The different time horizon considered in each case might lead to the result that different geographic markets are
defined for the same products depending on whether the Commission is examining a change in the structure of
supply, such as a concentration or a cooperative joint venture, or examining issues relating to certain past behavior”,
Commission Notice on the definition of relevant market for the purposes of Community competition law [1997] OJ
C 372/5, para. 12; also highlighting the different approach that market definition ought to employ depending on
whether the harm is prospective or retrospective, see: Bellamy, Child and Roth, [2001], para. 6.094; Ritter and
Braun, [2004], p. 25; Motta, Competition Policy: Theory and Practice [2004], p. 105; Baker (2007), p. 389; Cf with
Vogel, [2012], p. 389.

373 Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations between undertakings
(the EC Merger Regulation) [2004] OJ L 24/1; see also stressing the fact that in mergers the market definition is
forward looking: Judgment of 25 October 2002, Tetra Laval v Commission, T-5/02, ECR, EU:T:2002:264, para. 251;
see a similar opinion in US antitrust law in Gavil, Kovacic and Baker, [2008], p. 491; on the assessment of present
and future market power, see: Areeda, Hovenkamp and Solow, [1995], p. 235.
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investigated conduct has been planned but not executed and where the analysis of its potential

effects is also forward looking.>"*

The fundamental distinction between prospective and retrospective analysis is the determination
of the appropriate comparison price.’” In retrospective cases, the analysis focuses on the ‘but-
for-price’,”’® the price that would have prevailed in the conduct’s absence.’’’ Therefore, the
Small but Significant and Non-Transitory Increase in Price test (SSNIP test) has to be compared
to this ‘as-if> price to avoid making the relevant market too large,’’® and the difficulty lies in
determining what the hypothetical price would have been.’” In prospective cases, the analysis
does not compare a hypothetical price, but takes into account the current prevailing price in the
market,’®® unless there are grounds to believe that after the concentration prices will likely be
reduced. Also, prospective cases tend to adopt a broader market analysis because it takes into

account future competitive conditions whereas retrospective analysis should not.>®!

Despite these differences between past and future-oriented methodologies, particularly in
concentration cases, the Guidelines on the Assessment of Horizontal Mergers under the Council
Regulation on the Control of Concentrations between Undertakings (EU Horizontal Mergers
Guidelines) refers to the Notice on Market Definition as the instrument guiding the methodology
for defining the relevant market, as some considerations pertinent to the relevant markets “may

also be of importance for the competitive assessment of the merger”.**?

5.3 Buyer power market definition: a dualistic approach

The majority of the market definition case law, soft law and literature refers to seller-oriented
cases and when carrying out my research I found very little literature and guidance concerning
the methodologies applicable to buying markets. Accordingly, I identified a gap in knowledge
concerning buyer market definition.

574 Also remarking upon this possibility is Carlton when expressing that “if the bad act has not yet taken effect, the

current price can be used as the benchmark price”, in Carlton (2007), p. 20.

575 Baker (2007), p. 159-160; Carlton (2007), p. 19.

376 The ‘but-for-price’ idea looks conceptually akin to the “competition as if” concept developed by Miksch and
discussed in chapter 4, section 4.3.3.

377 Motta does not use the ‘but-for-price’ standard but rather the ‘competitive price’, which in my view is even more
difficult to assess in practice, in Motta, Competition Policy: Theory and Practice [2004], p. 105.

78 Motta, Competition Policy: Theory and Practice [2004], p. 105.

37 The case of the Cellophane fallacy is well known, regarding the conceptual error made by the US Supreme Court
by overlooking the fact that firms that are already exercising market power may impose current prices that, if
increased any further, would make the price increase unprofitable, in United States v. E.I. du pont de Nemours &
Co., 351 U.S. 377 [1956].

380 Baker (2007), p. 159.

381 Ritter and Braun, [2004], p. 25.

%2 Guidelines on the assessment of horizontal mergers under the Council Regulation on the control of concentrations
between undertakings [2004] OJ C 31/5, para. 10.
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I submit that the traditional seller-oriented methodologies need to be adjusted for the analysis of
purchasing relevant markets to avoid shortcomings and erroneous results. This revision demands
taking into account the structure of competition in purchasing markets to adjust the traditional
approach to market definition and consider the relation between upstream and downstream
competition in buyer power cases, as remarked upon by the Basque NCA, and by the work of
Bedre-Defolie and Caprice when analyzing merger effects among buyers.®** However, and
following the case law, revisiting the buying market definition methodologies may not imply a
total departure from the Commission’s method of defining product and geographic markets as
held in British Airways v Commission by the General Court.>%*

In buyer power cases, and unlike as held by the US Supreme Court, not “all competitive effects

17,385 as buyer power cases tend to reflect a combination of both

are, by definition, horizonta
vertical and horizontal effects in the upstream and downstream markets as the reflection of the
economics of buyer power. Therefore, and following Carstensen’s views, “buyer power analysis
requires metrics that measure both power and effects grounded in the economic realities of the
buying side of the market place.”>®® Otherwise, merely reversing seller side methodologies or
omitting buyer power specificities will lead to errors when performing a market definition for a

buying undertaking.®’

In spite of this, some buyer power literature focuses solely on one of the effects of buyer market
in the market definition phase by analyzing only the upstream effects.’®® In my view, this
perspective is incomplete because the buyer power cases are mainly assessed as examples of
monopsony power and the transfer of wealth between suppliers and buyers in a static setting,
while leaving the buyer power effects on downstream competition unattended. Therefore, the
approach overlooks those effects and the fact that bargaining power may be beneficial because

383 Competencia (April 2009), p. 18; Ozlem Bedre-Defolie and Stéphane Caprice, Merger Efficiency and Welfare
Implications of Buyer Power (2011) p. 1.

84 Judgment of 17 December 2003, British Airways v Commission of 17 December 2003, T-219/99, ECR,
EU:T:2003:343, paras. 89-117; see also remarking upon the buyer market definition orientation of the case: Jones
and Sufrin, EU Competition Law: Text, Cases, and Materials [2011], p. 312-314.

385 Bus. Electr. Corp. v. Sharp Electr. Corp. 485 U.S. 717 (1988), p. 730.

386 Carstensen, ‘Buyer Power and Merger Analysis—The Need for Different Metrics’, p. 2; see also Carstensen
‘Buyer Power and the Horizontal Merger Guidelines: Minor Progress on an Important Issue’ (2012), p. 777-778.

387 See also the criticism by a report published by the Office of Fair Trading and elaborated by RBB Economics
when stating that “[w]e would not advocate turning the hypothetical monopolist test on its head and attempting to
define a market by applying a ‘hypothetical buyer group test’, i.e. asking whether a hypothetical buyer group could
profitably sustain prices below competitive levels”, in Office of Fair Trading, The Competitive Effects of Buyer
Groups (2007) para 1.77.

588 Focusing mostly exclusively on the upstream market analysis see, inter alia: loannis Kokkoris, ‘The Concept of
Market Definition and the SSNIP Test in the Merger Appraisal’ 26 European Competition Law Review (2005) 209;
Kokkoris (2006); Bundeskartellamt Buyer Power in Competition Law - Status and Perspectives, Bonn (2008), p. 5;
Blair and Harrison, [2010], p. 62; Kokkoris and Shelanski, [2014], p. 422-426. Areeda, Hovenkamp and Solow
propose that “monopsony power can be estimated in the conventional antitrust way by defining a relevant buyer’s
market and then estimating the defendant’s share of it”, in Areeda, Hovenkamp and Solow, [1995], p. 53.
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the price reductions obtained in the upstream market are passed on to end consumers
downstream. Furthermore, a pure upstream market definition approach is inconsistent with the
emphasis placed by the Commission, the US Courts and part of the literature concerning the type
of harm and anti-competitive effects required in the downstream market to trigger the application
of competition law to buyer power abuse. This trend, however, seems to be changing and a

dualistic approach to buyer power market definition is apparently gaining momentum.>’

5.3.1 The dualistic approach and its content

Following the previous discussion, I propose that the relevant market definition of buyer power
cases must be made in both the procurement market (upstream market) as well as in the retailer
market (downstream market), and not solely in the upstream market. This proposal comes as a
synthetization of the case evolution as shown in the Commission’s practice concerning merger
cases,™’ the practice of some NCAs such as the Bundeskartellamt when dealing with abuse of
economic dependence,’®! my analysis of buyer power economics and a review of the literature.
Also, it draws inspiration from the guidance and practice of the UK’s NCA. 3> My aim with this
proposal is to improve the existing methodology by incorporating facets derived from buyer
power and integrating the criticism of the literature.

A dual market definition implies using different methodologies in defining two interrelated

593

markets,”” which, as noted by Dobson, is a complex exercise because it ought to consider the

multiple contexts in which the undertaking operates.>** However, unlike the model of Steiner, my

39 See the dual approach suggested by the OECD and the contribution of some of its MS when distinguishing
between monopsony and bargaining power for a market definition in OECD (2012).

59 In Sovion/Siidfleisch the Commission explicitly performed a market definition for the purchase of pigs and cattle
and then proceeded to carry out a market definition concerning the sale of fresh meat to fully evaluate the buyer
power effects of the proposed concentration in Commission Decision of 21/12/2005 declaring a concentration to be
compatible with the common market (Case No COMP/M.3968 - Sovion/Siidfleisch) according to Council Regulation
(EC) No 139/2004 [2005]; see also: Commission Decision of 20 November 1996 declaring a concentration to be
incompatible with the common market (Case No IV/M.784 - Kesko/Tuko) Council Regulation (EEC) No 4064/89
[1997] OJ L 110/53; Commission Decision of 3 February 1999 relating to proceedings under Council Regulation
(EEC) No 4064/89 (Case No IV/M.1221 - Rewe/Meinl) OJ L 274/1; non-opposition to a notified concentration (Case
COMP/M.1684 — Carrefour/Promodeés) [2000] OJ C 164/5. See also remarking that in these cases “the European
Commission stressed that due to the interconnection between input and output markets, the increase in buyer power
could reinforce market power on the output market and this harm consumer welfare” in van Doorn, p. 167; Ezrachi
and Ioannidou (2014), p. 76.

1 Bundeskartellamt, B2-58/09 Edeka Konditionenforderungen - VerstoB gegen das "Anzapfverbot", 3 July 2014.
The decision was appealed and revoked by the Diisseldorf Appellate Court in the Decision of 18 November 2015
EDEKA/Plus-Ubernahme due to errors concerning the determination of whether suppliers were dependent on its
buyer — although not concerning the dualistic market analysis approach.

32 See the UK’s Contribution, jointly prepared by the now extinct Competition Commission and Office of Fair
Trading, in OECD ‘Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 229-243, and my discussion in
Section 5.4.5.2.

33 Also noting the interrelation between markets in buyer power cases see: Pera, available at:
http://www.gop.it/doc_pubblicazioni/40 hjv4kr3vun_eng.pdf.

3% Dobson [2009], p. 103.
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approach does not imply a single market definition for both upstream and downstream markets,
but two different but connected assessments: one for the upstream market and another for the
downstream market.* Also, my dualistic approach is a holistic proposal as it is suitable to all
market definitions across all areas of EU competition law, rather than for specific type of

cases.>

My dualistic approach follows the structural methodology adopted by EU competition law.
Firstly, the relevant purchasing and retailing markets will be determined in terms of product and
geographic spheres, initially defining the upstream market and then the downstream market in
succession. In this study, I only address the methodologies and problems related to the definition
of the upstream markets because the methodology describing the market definition for a selling
undertaking by applying the hypothetical monopolist test is well described in the literature and
falls outside of the scope of this dissertation.>"’

Unlike traditional seller markets — in particular in the case of exploitative abuses — most buyer
power cases involve an effect in the upstream (purchasing market) and the downstream (selling
market) because the undertaking that acquires goods from its suppliers will sell or transform this
input in its downstream market activity vis-a-vis a (most likely) final consumer.>® This implies
that buyer power market definition must analyze both the upstream and downstream markets to
fully assess the market impact of the exercise of buyer power.**® Once this analysis is carried out,
competition authorities will evaluate whether the conducts under investigation involve an
exercise of monopsony or bargaining power to then proceed to assess the extent of the
undertaking’s buyer market power.

However, the dualistic approach has to devote special consideration to the identity of the
geographical and product markets evaluated as these might not necessarily coincide. For
example, regarding geographical markets, the upstream market for the purchase of raw timber
might be local, where a small producer competes with a multinational undertaking, while the

downstream market is different because the local producer sells its output again locally while the

395 Steiner (2008).

3% See also: Van Bael and Bellis, [2005], p. 147.

37 For some interesting discussions suggesting the adoption of other methodologies or revisiting the current ones
see, inter alia: Simon Baker and Andrea Lofaro, ‘Buyer power and the Enso/Stora decision’ 21 European
Competition Law Review (2000) 187; Crocioni (2002); Kokkoris (2005); John Vickers, ‘Market Power in
Competition Cases’ 2 European Competition Journal (2006) 3; Adriaan ten Kate and Gunnar Niels, ‘The Relevant
Market: A Concept Still in Search of a Definition” 5 Journal of Competition Law and Economics (2009) 297; OECD
‘Policy Roundtables: Market Definition’ (2012), p. 59-79.

3% Also supporting this view of the competitive risks in the upstream and downstream market in relation to
purchasing agreements see: Carstensen ‘Buyer Cartels Versus Buying Groups: Legal Distinctions, Competitive
Realities, and Antitrust Policy’ (2010); Ezrachi (2012), p. 66; Bundeskartellamt Summary of the Final Report of the
Sector Inquiry into the Food Retail Sector, (2014).

3 Somewhat similarly and stressing the need to examine buyer power effects in the upstream and downstream
market see: Pera, p. 16.
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multinational undertaking sells its goods in an international market. The same could arise from a
product-oriented perspective: the input market is the same as undertakings compete in the
purchasing of oil but in the downstream market they do not compete as they produce different
derivatives: gasoline or plastic, for example. In these cases of lack of identity, the interrelation of
the upstream and downstream market is less than when full identity exists, this has an impact on
the assessment of the case and conducts, and may lead to instances in which the undertakings
involved do not compete with each other.®%" Therefore, in such cases, the dualistic approach and
the interlink between upstream and downstream markets must be tailored to suit the facts of the
case.

5.3.2 Justification of the dualistic approach

The adoption of the dualistic approach in EU competition law is justified by economic and legal
grounds and it is an adequate tool to be employed in buyer power cases as a whole because it
captures both monopsony and bargaining power effects by looking at the market consequences in
all related markets upstream and downstream. The rationale behind this is intuitive and, citing the
OECD:

if the buyer power comes from its gate keeping role, then what is more important than its shares of
purchases in the upstream market is its market power and hence market share in the relevant
downstream market. Identifying buyer power requires precise and careful market definition of the
relevant downstream product and geographic markets to identify market power in distribution
services provided by the buyer.®!

From an economic perspective, the dualistic approach to buyer power is justified because the
incentives and economics of buying markets are different from selling-oriented markets. In
buying markets the purchaser is the one that leads and makes the key decisions, as well as being

different in respect to the fact that the buyer does not make a direct profit from acquiring goods

d 602

whereas a seller does when selling a goo Also, buyer power effects have implications in the

upstream market and also affect the downstream market competitiveness and ultimately the end

3

consumer,®® particularly, albeit not exclusively, if the undertaking possesses substantial

downstream market power fitting the ‘hourglass shape’ as described in chapter 3, section 3.5.1.1.

00 Cf with van Doorn that suggests that in cases of lack of geographical identity the markets are not related in van
Doorn, p. 77.

%1 OECD ‘Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 22.

02 Carstensen ‘Buyer Power and the Horizontal Merger Guidelines: Minor Progress on an Important Issue’ (2012),
p. 791.

03 Zhiqi Chen, ‘Buyer power: Economic Theory and Antitrust Policy’ 22 Research in Law and Economics (2007), p.
20. Making a similar remark in the case of buyer cartels see: Carstensen ‘Buyer Cartels Versus Buying Groups:
Legal Distinctions, Competitive Realities, and Antitrust Policy’ (2010), p. 11; also stressing this point for markets in
the vertical chain see: Niels, Jenkins and Kavanagh, [2011], p. 92. In a US antitrust law perspective, it has been held
that in the case of input markets, courts have explicitly considered the impact of downstream products in defining the
upstream input market, see: American Bar Association, Market Definition in Antitrust [2012], p. 50; Brookins v Int’l
Motors Contest Ass’n, 219 F.3d 849, (8™ Cir. 2000), p. 853-854.

127



This is because demand in the upstream purchasing market is usually a derived demand from the
demand for the final product.*

Furthermore, the dualistic approach captures all buyer power effects. In the upstream market it
is able to capture exploitative effects vis-a-vis suppliers in the form of unfairly low purchasing
prices, to determine the effects of a buyers’ cartel or capture unfair purchasing prices effects on
suppliers, topics discussed in chapters 8 and 9 of this dissertation. Also, a dual approach captures
exclusionary effects in the upstream market between rivals that compete for the acquisition of an
input as well as being able to capture whenever exclusion takes place or is strengthened in the
downstream when the rivals compete as retailers, as discussed in chapter 7. Also, the dualistic
approach allows competition authorities to identify and assess the effects of buyer power over end

consumers in the downstream markets.

Also, the dualistic approach allows authorities to determine if the buying undertaking fits the
hourglass shape by using both upstream and downstream market power as a good indication of
the possible welfare implications of buyer power exercise as discussed in chapter 3, section 3.5.

Additionally, from a legal perspective, the dualistic approach finds support in the current state of
EU competition law. The General Court has tacitly recognized the need for a dualistic approach
to buyer power cases in British Airways v Commission.®® In this case, the General Court and
later the CJEU confirmed that it was in breach of Article 102 TFEU the granting of loyalty
enhancing supracompetitive bonuses of a buyer to its suppliers with the aim and effect of
foreclosing its competitors in a related downstream market where they competed as providers of
air passenger transport.®’® The dualistic approach rationale for buyer power cases was supported
as the General Court held that “competition law concentrates upon protecting the market structure
from artificial distortions because by doing so the interests of the consumer in the medium to
long term are best protected”.®”’ It does so by taking into account the buyer power competitive
effects in markets in which the buying undertaking carries out its economic activity.

More explicitly, however, has been the recognition of the need for a dualistic approach in the
regulation and particularly in the Merger Control Regulation when making explicit reference to
the need for assessing the outcome of the operation in a holistic manner and taking into account

constraints and consequences upstream and downstream market:

04 Niels, Jenkins and Kavanagh, [2011], p. 92; American Bar Association, Market Definition in Antitrust [2012], p.
51.

05 Judgment of 17 December 2003, British Airways v Commission of 17 December 2003, T-219/99, ECR,
EU:T:2003:343; Judgment of 15 March 2007 in British Airways v Commission, C-95/04 P, EU:C:2007:166.

06 T discuss in detail the leverage of buyer market power as an exclusionary form of buyer market power abuse in
chapter 7, section 7.

%07 Judgment of 17 December 2003, British Airways v Commission of 17 December 2003, T-219/99, ECR,
EU:T:2003:343, para. 264; see also Judgment of 21 February 1973 in Europemballage Corporation and Continental
Can Company v Commission, C-6/72, EU:C:1973:22, para. 26.
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[...][i]n making this appraisal, the Commission shall take into account:

(a) the need to maintain and develop effective competition within the common market in view of;
among other things, the structure of all the markets concerned and the actual or potential
competition from undertakings located either within or outwith the Community

(b) the market position of the undertakings concerned and their economic and financial power, the
alternatives available to suppliers and users, their access to supplies or markets, any legal or other
barriers to entry, supply and demand trends for the relevant goods and services, the interests of the
intermediate and ultimate consumers, and the development of technical and economic progress
provided that it is to consumers' advantage and does not form an obstacle to competition.%%

This recognition has also been integrated into the Commission’s practice,’” as it is also reflected
in some of the Commission’s reports, which argue that “[i]t is important to take into
consideration the two different dimensions of the retail sector [upstream buying and downstream
retailing], in order to properly situate it in the broader supply chain and fully understand the role

it plays in the European economy”.%!'?

However, the reception of the dualistic approach is timid when it comes to the Commission’s soft
law instruments. My analysis shows that when a dualist approach has been adopted, such as in

611 and the Commission Notice on Guidelines on

the Guidelines on Horizontal Agreements,
Vertical Restraints (Guidelines on Vertical Restraints),®'? the approach has been a moderated but

is not a fully comprehensive one.

In the Guidelines on Horizontal Agreements, the Commission correctly points out that a
purchasing agreement — and in general buyer power — affects two markets: the purchasing market
and the selling market.®'* According to the Commission, the definition of the relevant purchasing
market is mandatory to assess the competitive effects in the upstream market power by following
the principles described in the Notice on Market Definition and adopting the Buyer’s SSNIP test,
discussed below. It states that in addition to this market definition, “if parties are (...) competitors

08 Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations between undertakings
(the EC Merger Regulation) [2004] OJ L 24/1, Article 2.1(a) and (b) (emphasis added).

609 Commission Decision of 3 February 1999 relating to proceedings under Council Regulation (EEC) No 4064/89
(Case No IV/M.1221 - Rewe/Meinl) OJ L 274/1, para. 76; see the opinion of Ezrachi and Ioannidou, who argue that
in this case the Commission was required “to adjust its analysis of the relevant markets as the transaction on the
buyer side affected both the downstream retail market as well as the upstream procurement market” in Ezrachi and
Ioannidou (2014), p. 76.

610 European Commission, The Economic Impact of Modern Retail on Choice and Innovation in the EU Food Sector
(2014), p. 45.

1l Communication from the Commission — Guidelines on the applicability of Article 101 of the Treaty on the
Functioning of the European Union to horizontal co-operation agreements [2011] OJ C 11/1, paras. 197-199.

612 See the concern for competitive effects upstream and downstream market power in the case of exclusive supply in
Guidelines on Vertical Restraints [2010] OJ C 130/1, para. 194; see also the dualistic approach concerning relevant
market for calculating the 30% market share threshold under the Block Exemption Regulation in the Guidelines on
Vertical Restraints [2010] OJ C 130/1 paras. 87-95; see also: Jochen Ehlers, ‘Vertical Restraints” in Glinter Hirsch,
Franz Montag and Franz Jirgen Sécker (eds), Competition Law: European Community Practice and Procedure
(Thomson - Sweet & Maxwell 2008) para. 2.3.073.

613 Communication from the Commission — Guidelines on the applicability of Article 101 of the Treaty on the
Functioning of the European Union to horizontal co-operation agreements [2011] OJ C 11/1, para. 197.
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on one or more selling markets, those markets are also relevant for the assessment” and their
definition ought to be made in accordance with the traditional methodologies, as put forward by
the proposal of the dualistic approach.®'* This partial approach by the Commission is a timid one
because the downstream analysis shall be made only whenever parties are competitors and is not
necessary in the other circumstances. Precisely, to determine if parties are competitors, it is
necessary to carry out some market definition and conclude in which markets undertakings
compete. Furthermore, anti-competitive harm by buyers may have an impact on downstream
consumers even if parties are not direct competitors in the downstream market, particularly in the
medium to long-term. Indeed, it is sensible to think that if parties to a purchasing agreement are
also competitors, the anti-competitive risks are increased due to a risk of coordination in the
downstream market. However, in my view, the dual approach ought to be carried out even if
parties are not direct competitors, in order to take into account the related market structures.
Therefore, the Guidelines on Horizontal Agreements provide a partial and limited improvement
to the approach to buyer power market definition but this is nevertheless insufficient, casuistic
and not a general statement regarding all types of buyer power cases and it would be advisable
for this to be the case.

Three other considerations justify the proposal for a dualistic approach to buyer market
definition. First, dual market definitions are analogous to other multimarket definitions carried
out in EU competition law, as explicitly recognized in Tetra Pak v Commission,®" the dual
measurement of the market share for the application of Article 3 of the Block Exemption
Regulation in the upstream and downstream market,*'¢ as well as in cases dealing with tying and

619

bundling,®'’” refusals to deal,®'® and aftermarkets.®’® When assessing these practices, the

14 Communication from the Commission — Guidelines on the applicability of Article 101 of the Treaty on the
Functioning of the European Union to horizontal co-operation agreements [2011] OJ C 11/1, para. 199.

615 “Analysis of the markets in the milk-packaging sector thus shows that the four markets concerned, defined in the
Decision, were indeed separate markets.”, Judgment of 6 October 1994, Tetra Pak v Commission, T-83/91, ECR,
EU:T:1994:246, para. 73.

616 Article 3, Commission Regulation (EU) No 330/2010 of 20 April 2010 on the application of Article 101(3) of the
Treaty on the Functioning of the European Union to categories of vertical agreements and concerted practices [2010]
OJ L 102/1; Guidelines on Vertical Restraints [2010] OJ C 130/1, para. 88.

617 See for example: Judgment of 12 December 1991, Hilti v Commission, T-30/89, ECR, EU:T:1991:70, where the
General Court found the existence of three product markets; Judgment of 17 September 2007, Microsoft v
Commission, T-201/04, ECR, EU:T:2007:289, paras. 912-944, where the General Court concluded that operating
system software and media players are separate products in different markets.

618 See, for example, stressing the ability of undertakings to affect two markets (and therefore also the need to
evaluate them) in Commission Decision of 21 December 1993 relating to a proceeding pursuant to Article 86 of the
EC Treaty (IV/34.689 - Sea Containers v. Stena Sealink - Interim measures) [1994] OJ L 15/8; see discussing the
two interrelated markets that are evaluated sometimes as a single market in cases of refusal to deal/essential
facilities: Temple-Lang J, ‘The Principle of Essential Facilities in European Community Competition Law - The
Position Since Bronner’ (2000) 1 Journal of Network Industries 375, p. 378; Pitofsky R, Paterson D and Hooks J,
‘The Essential Facilities Doctrine Under U.S. Antitrust Law’ (2002-2003) 70 Antitrust Law Journal 443, p. 458-461.
1% Judgment of 31 May 1979 in Hugin v Commission, C-22/78, EU:C:1979:138, where the CJEU found the
existence of separate markets for cash register machines, reparation services and aftermarkets for spare parts;
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Commission defines both the tying and the tied relevant markets as necessary pre-requisites.®*
Second, the adoption of an economically informed methodology is also another factor that is
consistent and compatible with the suggestion of a dualistic and tailored buyer-oriented approach
to buyer market power definition. Third, a dual market definition is in line with ordoliberal theory
and the objective of protecting the competition as such and the competitive market structure, as
recognized by the CIEU in GlaxoSmithKline Services and Others v Commission and Others %!
with similar arguments found in buyer merger cases, as noted by Ezrachi and Ioannidou,®*? and a
broader standard regarding buyer power anti-competitive harm as discussed in chapter 4, section
44.

5.4 The relevant purchasing market

In this section, I discuss the current approaches to defining the relevant purchasing market by
analyzing the most relevant aspects contemplated in the different Commission’s guidelines and
other authoritative sources, as well as stressing the methodologies’ shortcomings. Additionally,
my analysis adopts a generalist perspective and is applicable to agreement, dominance and
merger cases, unless explicitly stated otherwise. Also, I focus the discussion on the product
market definition dimension and do not deal in extenso with the geographic market dimension, as
the methodology is neither particularly relevant nor modified by my proposal of a dualistic

approach and can follow the standard treatment given in seller-side cases.®*

5.4.1 Conceptualizing the relevant market

Defining the relevant market aims at identifying which products or services (product market) are
close substitutes for one another within a geographical area in which conditions of competition
are sufficiently homogeneous (geographic market) that other rival undertakings operate as a

Judgment of 15 December 2010, CEAHR v Commission, T-427/08, ECR, EU:T:2010:517, where the General Court
decided that the manufacture and repair and maintenance service for luxury watches are separate markets and
annulled the Commission Decision based on its erroneous finding on a sole market; and Judgment of 14 November
1996 in Tetra Pak v Commission, C-333/94 P, EU:C:1996:436, where it was discussed whether machinery for
packing and cartons were related products.

20 Rose and Ngwe (2007), p. 11; see also: Nicolas Gauss and Alison Oldale, Market Definition, Vol. 5 (F. Enrique
Gonzalez-Diaz and Robbert Snelders eds, Claeys and Casteels 2013), para. 1.83.

021 “Secondly, it must be borne in mind that the Court has held that, like other competition rules laid down in the
Treaty, Article 81 EC aims to protect not only the interests of competitors or of consumers, but also the structure of
the market and, in so doing, competition as such”, Judgment of 6 October 2009 in GlaxoSmithKline Services and
Others v Commission and Others, Joined cases C-501/06 P, C-513/06 P, C-515/06 P and C-519/06 P,
EU:C:2009:610, para. 63.

22 Ezrachi and Ioannidou (2014), p. 73.

923 For a general discussion of geographic market definition see, inter alia: Oinonen, [2010], p. 264-288; Richard A.
Posner and William M. Landes, ‘Market Power in Antitrust Case’ 94 Harvard Law Review (1980) 937; for a short
discussion of geographic market definition in buyer power cases dealing with food retailing see: Bundeskartellamt
‘Sektoruntersuchung: Lebensmitteleinzelhandel’ (2014).
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competitive constraint on the behavior of suppliers and/or buyers of those goods.5?* It serves both
to assess monopsony and bargaining power cases because it follows a similar approach as the
framework upon which the investigation is constructed. Furthermore, it also helps determine
which other undertakings are active in the market and affected by the buying behavior. Based on
the relevant market findings, market size and market share can be calculated owing to their
sales/purchases of the relevant products in the relevant area,®? and therefore the undertaking(s)’s

market power can be assessed.®%¢

The relevant market is usually defined by application of the hypothetical monopolist test — also
known as the SSNIP test — based on the measurement of demand substitutability as the most
common, but not exclusive approach.’?’” Supply substitutability is also taken into account when it
is timely and effective to do s0.5%® The SSNIP test answers whether a market is a collection of
specific goods in a particular geographic location such that a single undertaking would be able to
increase prices profitably for a considerable period of time.®* As such, a relevant market is worth
monopolizing because monopolization allows a price increase to a profitable behavior.*
However, the SSNIP test does not determine whether the undertaking(s) has had significant
market power, is dominant or whether a concentration could significantly impede effective

competition; this is left to market power assessment, which I discuss in chapter 6.

Several alternatives for a proper buyer-oriented market definition have been proposed in the soft
law and literature. The majority of these have in common the adoption of a “hypothetical
monopsonist test” — that I denominate the Buyer’s SSNIP test — a modified version of the
standard assessment. This implies that the analysis adopts the seller’s point of view and asks what
the competing uses for its output are, and which other channels or buyers will acquire its output
rather than asking what products are substitutable for consumers.®*! As such, the emphasis is
placed on whether suppliers have alternative distribution channels for their output or whether
they face an inelastic supply curve.®*? The following paragraphs discuss and assess the different
proposals incorporated in authoritative sources.

924 Motta, Competition Policy: Theory and Practice [2004], p. 102; Niels, Jenkins and Kavanagh, [2011], p. 29;
Jones and Sufrin, EU Competition Law: Text, Cases, and Materials [2011], p. 63.

25 Commission Notice on the definition of relevant market for the purposes of Community competition law [1997]
0OJ C 372/5, para. 53; Bishop and Walker, [2010], para. 4-003.

26 Faull and Nikpay, [1999], para. 1.144; Oinonen, [2010], p. 296.

27 Crocioni (2002), p. 354; Sicker, [2008], p. 15-28 and 63-65; Niels, Jenkins and Kavanagh, [2011], p. 38.

928 Commission Notice on the definition of relevant market for the purposes of Community competition law [1997]
0J C 372/5, paras. 20-21.

929 Motta, Competition Policy: Theory and Practice [2004], p. 102-103; Bishop and Walker, [2010], para. 4-005;
OECD ‘Policy Roundtables: Market Definition’ (2012).

630 Bishop and Walker, [2010], paras. 4-005-006.

631 Bundeskartellamt ‘Buyer Power in Competition Law - Status and Perspectives’ (2008), p. 5; Blair and Harrison,
[2010], p. 62.

32 See chapter 3, section 3.2.2. for a discussion on the elasticity of supply.

132



5.4.2 The Commission’s view on Buying Market Definition

The methodology for defining the relevant market, including the Buyer’s SSNIP test, in EU
competition law has been mostly developed and incorporated in different Commission’s
Guidelines that have received the endorsement of the General Court.%33 Of special importance is
the Commission Notice on the definition of the relevant market for the purposes of the
Community competition law (Notice on Market Definition), published in 1997.%%* Due to the
importance and the level of detail of the Notice on Market Definition, the remainder of this

section discusses its content in extenso.

The Notice on Market Definition is applicable to agreements, dominance and concentration
cases, albeit with certain limitations.%> It draws inspiration from the ideas developed by the case

law and US antitrust experience when defining relevant markets,**

and provided EU competition
law with a ‘modernized’ and more economically influenced approach to market definition than
before.®3” The Notice on Market Definition adopts the hypothetical monopolist test as the main
methodology for defining the relevant market and clarifies the methodology adopted by the
Commission in the determination of the relevant market in the enforcement of EU competition
law. For buyer power cases, the Notice on Market Definition suggests the adoption of the reverse
of the seller-side test (the Buyer’s SSNIP test) and does not distinguish in terms of whether the

test applies to monopsony and/or bargaining power cases.

Despite its longevity, the Notice on Market Definition has not been replaced and its main
principles are still applied by the Commission and accepted by the Courts, although it has been

633 “In order to evaluate the merits of the applicants’ arguments, both in principle and in the specific circumstances of
this case, it is necessary to place them in the theoretical framework adopted by the Commission in the Notice on
market definition for the purposes of determining competitive constraints”, Judgment of 1 July 2010, AstraZeneca v
Commission, T-321/05, ECR, EU:T:2010:266, para. 86; see also: Judgment of 15 December 2010, CEAHR v
Commission, T-427/08, ECR, EU:T:2010:517, para. 68-70; Judgment of 29 March 2012, Telefonica and Telefonica
de Espaiia v Commission, T-336/07, ECR, EU:T:2012:172, para. 113; Judgment of 17 September 2007, Microsofi v
Commission, T-201/04, ECR, EU:T:2007:289, para. 484; Judgment of 9 September 2009, Clearstream v
Commission, T-301/04, ECR, EU:T:2009:317, para. 50.

634 Commission Notice on the definition of relevant market for the purposes of Community competition law [1997]
0OJ C372/5.

935 See para. 10 of the Guidelines on the assessment of horizontal mergers under the Council Regulation on the
control of concentrations between undertakings [2004] OJ C 31/5, which refer to the Notice on Market Definition for
guidance in the assessment of the competitive constraints faced by the merging entity. Also of this opinion are Cook
and Kerse, [2009], p. 218; Jones and Sufrin, EU Competition Law: Text, Cases and Materials [2014], p. 65.

36 The SSNIP test was firstly incorporated in the US 1982 Merger Guidelines as “the market definition used by the
Department can be stated formally as follows: ‘a market consists of a group of products and an associated geographic
area such that (an the absence of new entry) a hypothetical, unregulated firm that made all the sales of those products
in that area could increase its profits through a small but significant and non-transitory increase in price (above
prevailing or likely future levels)’”, US Department of Justice Merger Guidelines [1982], footnote 6, available at:
http://www justice.gov/atr/hmerger/11248.htm; also highlighting the influence of US antitrust law experience and the
approach “taken by antitrust authorities in the US” see: Jones and Sufrin, EU Competition Law: Text, Cases and
Materials [2014], p. 67; Whish and Bailey, [2015], p. 27.

97 Jones and Sufrin, EU Competition Law: Text, Cases and Materials [2014], p. 65.
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partially updated by more specific and area-centered Commission communications.’® The EU
Horizontal Merger Guidelines make explicit reference to the Notice on Market Definition as the
instrument providing guidance when defining the relevant market.%* In the case of agreements
between purchasing undertakings, the Guidelines on Horizontal Agreements provides an updated
and detailed account of the methodology defining relevant purchasing markets when assessing
purchasing agreements.%*’ These instruments largely follow the principles described in the Notice
on Market Definition but also provide an update and a fairly detailed account of how to define

relevant purchasing markets.**!

The Notice on Market Definition divides the relevant market methodology for a product and
geographic dimension. Once this is done, competition authorities should assess two types of
competitive constraints for determining the relevant market: demand and supply substitution, the
key analytical aspects for determining a relevant market.> The following subsections analyze
these constraints from a buyer power perspective.

5.4.2.1 Demand substitution: Buyer’s SSNIP test

Demand substitution constitutes the most immediate, important and effective disciplinary
constraint on the pricing and market strategy of a buyer or seller of a good,** as also
acknowledged by the General Court in Telefénica and Telefonica de Espaiia v Commission.®** As
the starting point of the methodology for defining the relevant product market, its function is to
determine which available products are seen by the consumers as interchangeable to satisfy a
need;** an example would be whether or not limes compete with lemons in the citrus fruit

market.

3% Communication from the Commission — Guidelines on the application of Article 101 of the Treaty on the
Functioning of the European Union to technology transfer agreements [2014] OJ C 89/3, paras. 19-40; Guidelines on
Vertical Restraints [2010] OJ C 130/1, paras. 86-95; Communication from the Commission — Guidelines on the
applicability of Article 101 of the Treaty on the Functioning of the European Union to horizontal co-operation
agreements [2011] OJ C 11/1, paras. 112-126, 155-156, 197-199, 229, and 261-262.

3% Guidelines on the assessment of horizontal mergers under the Council Regulation on the control of concentrations
between undertakings [2004] OJ C 31/5, para. 10.

%40 Communication from the Commission — Guidelines on the applicability of Article 101 of the Treaty on the
Functioning of the European Union to horizontal co-operation agreements [2011] OJ C 11/1, paras. 194-199.

%1 Van Bael and Bellis, [2005], p. 146-147.

42 Potential competition, the third competitive constraint indicated by the Notice on Market Definition is generally
not taken into account at this stage of the process of market definition but rather later on when the market power
assessment is made. See: Commission Notice on the definition of relevant market for the purposes of Community
competition law [1997] OJ C 372/5, para. 14; Bishop and Walker, [2010], para. 4-011.

43 Van Bael and Bellis, [2005], p. 135.

%44 Judgment of 29 March 2012, Telefonica and Telefénica de Espaiia v Commission, T-336/07, ECR,
EU:T:2012:172, para. 113; see also: Commission Notice on the definition of relevant market for the purposes of
Community competition law [1997] OJ C 372/5, para. 13. For an economic discussion on demand substitution see:
Bishop and Walker, [2010], para. 4-011; Niels, Jenkins and Kavanagh, [2011], p. 31-37.

645 Baker (2007), p. 132; Sécker, [2008], p. 30.
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For buyer power cases, a re-interpretation of what I shall call ‘reverse demand substitution 4

should describe the ability of suppliers to switch from one buyer to another as a response to a
decrease in the relative purchasing price for their outputs.®*’ This interpretation of the reverse
demand substitution was employed by the Commission in Rewe/Meinl when it was stated that:
“[t]he position is different, however, when it comes to defining procurement markets. Here, the
critical factors are the producers’ flexibility in changing output and the alternative outlets open to
them.”®® In addition to the switching factor due to a price decrease, the reverse demand
substitution should take into account the switching costs of suppliers to find alternative buyers, as
remarked by the Bundeskartellamt.®*

Furthermore, according to the Guidelines on Horizontal Agreements reverse demand substitution
is anchored on the concept of substitutability as “the suppliers’ alternatives are decisive in
identifying the competitive constraints on purchasers”.®*® Substitutability exists according to the
CJEU in Hoffmann-La Roche v Commission when “there is a sufficient degree of
interchangeability between all the products forming part of the same market in so far as a specific
use of such products is concerned”.®>! The substitutability of a good ought to be assessed
depending on the case; in seller-side cases it has to be assessed from a consumer’s perspective as
settled by the EU in United Brands v Commission®>? as well as by the Commission in the Notice
on Market Definition.®>3 In a buyer power case, therefore, substitutability ought to be defined

646 Term coined by the author.

%7 SQee also: Ritter and Braun, [2004], p. 395; also suggesting the application of a reverse of the demand
substitutability test see: Faull and Nikpay, [1999], para. 6.321; Bundeskartellamt ‘Summary of the Final Report of
the Sector Inquiry into the Food Retail Sector’ (2014), p. 6.

48 Commission Decision of 3 February 1999 relating to proceedings under Council Regulation (EEC) No 4064/89
(Case No IV/M.1221 - Rewe/Meinl) OJ L 274/1, para. 76.

%49 Bundeskartellamt ‘Summary of the Final Report of the Sector Inquiry into the Food Retail Sector’ (2014), p. 6.

950 Communication from the Commission — Guidelines on the applicability of Article 101 of the Treaty on the
Functioning of the European Union to horizontal co-operation agreements [2011] OJ C 11/1, para. 198.

951 Judgment of 13 February 1979 in Hoffinann-La Roche v Commission, C-85/76, EU:C:1979:36, para. 28 in fine;
the same wording has been ratified recently by the General Court and the CJEU in several occasions; see also:
Judgment of 15 December 2010, CEAHR v Commission, T-427/08, ECR, EU:T:2010:517, para. 67.

952 Judgment of 14 February 1978 in United Brands v Commission, C-27/76, EU:C:1978:22, paras. 12-35, wherein
the CJEU decided that from the consumer’s point of view bananas constitute a significantly different product market
from other fruits.

653 “A relevant product market comprises all those products and/or services which are regarded as interchangeable or
substitutable by the consumer, by reason of the products' characteristics, their prices and their intended use”,
Commission Notice on the definition of relevant market for the purposes of Community competition law [1997] OJ
C 372/5, para. 7 (emphasis added); and recently ratified by the General Court in Judgment of 29 March 2012,
Telefonica and Telefonica de Espaiia v Commission, T-336/07, ECR, EU:T:2012:172, para. 113; and Judgment of 28
April 2010, Amann & Sohne and Cousin Filterie v Commission, T-446/05, ECR, EU:T:2010:165, para. 59; see also:
Lawrence Wu and Simon Baker, ‘Applying the Market Definition Guidelines of the European Commission” 19
European Competition Law Review (1998) 273; Fiiller in Hirsch, Montag and Sacker, [2008], p. 438-439; For
common mistakes defining which products are substitutes among each other see: Niels, Jenkins and Kavanagh,
[2011], p. 27-29.
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from a supplier’s perspective and will determine not which products are substitutes but instead
which distribution channels are substitutes amongst each other.®>

Therefore, the reverse demand substitution determines which other buyers compete with the
undertaking under investigation for the acquisition of a specific input.®>® In other words, if buyers
are plentiful and suppliers have other distribution channels to resort to, there is no compulsion to
surrender to the buyer power of a specific purchaser.®*® For example, in a market for the purchase
of beef, reverse demand substitution represents all the different sales channels a buyer has to
offer its goods: these could be food retailers (supermarkets), restaurants, hotels or even direct end
consumers. However, these alternative buyers might not be direct competitors in the downstream
market. Therefore, reverse demand substitution does not determine which other buyers compete
as a retailer with the buyer under investigation because they might use the acquired input for

different outputs.5’

The Notice on Market Definition and the Commission’s practice reveal that the main factors
assessed when determining demand substitution are product characteristics, its intended use and
price.®® However and from a buyer-oriented perspective, the fact that distribution channels share
similar characteristic or are intended for a similar use is not a necessary condition for the
distribution channels to be considered as demand substitutes with respect to each other as
clarified by the Notice on Market Definition.®®® Whether the products satisfy its consumer’s
needs will be determined by deciding if they are substitutes from a supplier’s perspective.®® for

3% Commission Notice on the definition of relevant market for the purposes of Community competition law [1997]
OJ C 372/5, para. 17 (in fine); Carstensen ‘Buyer Power and the Horizontal Merger Guidelines: Minor Progress on
an Important Issue’ (2012), p. 782.

55 Van Bael and Bellis, [2005], p. 146; Cosmo Graham, EU and UK Competition Law (Pearson Education Limited
2010), p. 25.

956 Galbraith, [2010], p. 116. Stressing the importance of alternative purchasers in buyer power cases, see: Ritter and
Braun, [2004], p. 35.

57 Carstensen ‘Buyer Power and the Horizontal Merger Guidelines: Minor Progress on an Important Issue’ (2012),
p. 810.

658 “An analysis of the product characteristics and its intended use allows the Commission, as a first step, to limit the
field of investigation of possible substitutes”, Commission Notice on the definition of relevant market for the
purposes of Community competition law [1997] OJ C 372/5, para. 36; see also: Van Bael and Bellis, [2005], p. 136-
138; Oinonen, [2010] p. 244; cf with the opinion of Ten Kate and Niels who suggest that demand substitution must
take into account three factors: internal substitution, external substitution and demand reduction. Following this
proposal and adapting it to a buyer power scenario, internal substitution measures the likelihood that suppliers of
products within the relevant market resort to different buyers in the same product market pursuant to a decrease in
the purchasing price. External substitution would measure the ease with which suppliers will switch to the production
of another product due to the decrease in purchasing price. Lastly, supply reduction would measure the degree to
which suppliers stop producing the product that suffered the decrease in purchasing price without switching its
production to another good or service, ten Kate and Niels (2009), p. 312-313.

59 Commission Notice on the definition of relevant market for the purposes of Community competition law [1997]
0J C 372/5, para. 36.

0 This was the case for the comparison between tampons and sanitary towels, which were deemed not substitutes
despite having the same purpose, in Commission Decision of 21 June 1994 declaring a concentration to be
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example, whether the supplier has been required to meet a specific need for a buyer or it exists a
technical specification precluding them from selling the output to other buyers with other
needs.*®! Additionally, the price indicator employed — prevailing or but-for price — is relevant in
determining the reverse side substitution as it permits the application of the Buyer’s SSNIP test.

To assess the reverse demand substitution, the Notice on Market Definition employs the SSNIP

t,662

tes which is mostly demand-side oriented.®®3 For buyer power cases, however, it suggests the

application of the Buyer’s SSNIP test.*** The Notice on Market Definition expressly states that:
[t]he equivalent analysis (SSNIP test) is applicable in cases concerning the concentraiton [sic] of
buying power, where the starting point would then be the supplier and the price test serves to
identify the alternative distribution channel or outlets for the supplier’s product. In the application

of these principles, careful account should be taken of certain particular situations as described
within paragraphs 56 or 58.66°

Paragraph 17 of the Notice on Market Definition suggests applying what I denominate as the
Buyer’s SSNIP test by adopting the supplier’s point of view. The methodology then requires
decreasing in a small and permanent manner the purchasing price level to test whether there are
alternative distribution channels or outlets that would acquire the supplier’s goods.®*® With this
price decrease, the degree of reverse demand substitution can be analyzed.®®” A similar

compatible with the common market and the functioning of the EEA Agreement (IV/M.430 - Procter & Gamble/VP
Schickedanz (1)) [1994] OJ L 354/32, para. 42.

%1 Ritter and Braun, [2004], p. 35.

2 SSNIP stands for “small but significant and non-transitory increase in price”. The SSNIP test was introduced in
1982 in the US with the Horizontal Merger Guidelines. The SSNIP test remains in force in the last version of the US
Horizontal Merger Guidelines [2010], p. 8-13; in the EU the test developed by the Commission is slightly different:
“a hypothetical small (in the range of 5% to 10%) but permanent relative price increase in the products and areas
being considered”, Commission Notice on the definition of relevant market for the purposes of Community
competition law [1997] OJ C 372/5, para. 17; see also the OECD report on the differences between the test in:
OECD ‘Policy Roundtables: Market Definition’ (2012), p. 30-31.

663 “The discussion above [referring to the general discussion on market definition] is predicated on markets defined
on the supply side. However, it is also possible to define markets on the demand side, that is, in terms of what is
being bought”, Jones and Suftrin, EU Competition Law: Text, Cases and Materials [2014], p. 81.

%4 The Buyer’s SSNIP test is a name adopted by the author as it clearly defines what the methodology is. Other
authors have adopted a different denomination, for example Kokkoris that adopts the SSNDP (Small but Significant
Non-Transitory Decrease in Prices) in Kokkoris (2006) and Kokkoris and Day (2009), which is in turn based on the
previous work by Commission and others (2000).

5 Commission Notice on the definition of relevant market for the purposes of Community competition law [1997]
0J C 372/5, para. 17 (in fine).

66 Commission Notice on the definition of relevant market for the purposes of Community competition law [1997]
0J C 372/5, para. 17.

7 Commission Notice on the definition of relevant market for the purposes of Community competition law [1997]
OJ C 372/5, para. 17; a similar point is made by Blair and Harrison when stating that “[i]f buyers respond quickly to
the efforts of another buyer to depress prices by increasing purchases when prices fall, they must be included as part
of the defendant’s market”, Blair and Harrison, [2010], p. 63. Also in the same line is the methodology proposed by
Kokkoris of the SSNIP test which assesses “whether suppliers would refuse to supply a buyer in the presence of a
permanent five to ten percent reduction in the price the buyer would pay for the suppliers’ products, so as the price
reduction to be unprofitable for the buyer”, in Kokkoris (2006), p. 147; see also the proposal by Chen who describes
the hypothetical monopsonist test as “[a] relevant market is defined as the smallest group of products and the
smallest geographic area in which a sole profit-maximizing buyer (a ‘hypothetical monopsonist’) would impose and
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methodology is also adopted in the Guidelines on Horizontal Agreements, which suggest
measuring demand substitution by examining the suppliers’ reaction to a small but non-transitory
(as opposed to permanent) price decrease,’®® as one of the methodologies that could be employed
for purchasing market definition. The Guidelines on Horizontal Agreements, however, do not
expressly mention any other alternatives to determining the markets but seem to accept other

methodologies as valid, such as perhaps the Buyer Power Index, discussed in chapter 6.

The application of the Buyer’s SSNIP test will ask whether, after a non-transitory decrease in the
range of five to ten percent in purchasing prices, sellers are able to switch to other buyers and
make the decrease in price non-profitable for the buyer.®® It will not be profitable if suppliers are
able to find alternative buyers or switch production to another good or service.®’® If buyer’s
substitution is enough to make the price decrease unprofitable then additional buyers and
geographical areas are included in the relevant market and the price decrease test is applied to
them.®”! Competition authorities will continue adding buyers or areas until the set of buyers and
geographic area is such that a small, non-transitory decrease in relative prices would be profitable
for a hypothetical monopsonist.*’?

Importantly, and something that merits attention in the analysis, under the Buyer’s SSNIP test, the
relevant market might be composed of buyers belonging to different downstream markets as the
input acquired can have different uses.®”> Or, as Chen points out, relevant upstream markets are
not necessarily aligned with the relevant downstream markets as they can be quite differentiated
regarding the products included.®’* For example, the product market for purchasing fresh oranges
might include juice and ice-cream producers that compete for the input but are not competitors in
the downstream market. Also, it must be taken into account that generally there are usually more
buyers than suppliers of a good or service — because the same good can be used for different
means or user types — and, therefore, the evaluation concerning the amount of buyers in a market
should bear this in mind. For these reasons, it is necessary that competition authorities do not
evaluate competing buyers focused solely on those that are downstream competitors at the same

sustain a significant and non-transitory price decrease below its normal level” and focusing on the ability of the seller
to find alternative buyers in Chen ‘Buyer power: Economic Theory and Antitrust Policy’ (2007), p. 29.

%8 The wording employed by the Commission in the Notice on Market Definition speaks of “permanent” and
“lasting change”. In contrast with the wording used in the Communication from the Commission — Guidelines on
the applicability of Article 101 of the Treaty on the Functioning of the European Union to horizontal co-operation
agreements [2011] OJ C 11/1, para. 198; non-transitory is understood as a period of usually one or two years whereas
permanent is understood as a long-term price variation. See: Niels, Jenkins and Kavanagh, [2011], p. 45-46.

% Commission Notice on the definition of relevant market for the purposes of Community competition law [1997]
0J C372/5, para. 17.

70 Van Bael and Bellis, [2005], p. 146.

71 Similarly, but from a seller’s perspective: Crocioni (2002), p. 335; ten Kate and Niels (2009), p. 301.

72 Commission Notice on the definition of relevant market for the purposes of Community competition law [1997]
0OJ C 372/5, para. 17; for a similar explanation see: Kokkoris (2006), p. 148; Graham, [2010], p. 26.

673 Canadian contribution in OECD ‘Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 143.

74 Chen ‘Buyer power: Economic Theory and Antitrust Policy’ (2007), p. 30.
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time.%”>

otherwise, the market definition runs the risk of making the relevant market larger than it
actually is. Unfortunately, the Notice on Market Definition does not take this situation into

account.

Additionally, the price level to be applied in the Buyer’s SSNIP test varies depending on the case
at hand. In general, the prevailing market price would be the starting point, particularly for
concentration cases. In cases of unilateral behavior, however, the prevailing price might have
been determined in the absence of effective competition, as discussed in the cellophane fallacy.®”
In these cases, the price level that should be taken into account is the price that would have
existed under a competitive market, which is difficult in practice.

In this sense, the Notice on Market Definition seems to consider the prevailing price as the
competitive and applicable price level for buyer power cases in general, but in doing so it may
overlook the reverse cellophane fallacy.®”’ The reverse cellophane fallacy claims that if the
prevailing price is taken into account by using estimated demand elasticities, instead of making
the market too broad, the market definition becomes too narrow and “the potential for the
exercise of market power is likely to be overstated”.®’® This occurs, for example, if the prevailing
price is too low, making other goods (or distribution channels) appear to be weaker substitutes
when they are really not.” Therefore, in buyer power cases the reverse cellophane fallacy may
lead to the erroneous conclusion that a buyer that pays a low price has substantial market power
when in reality this is not the case.

Furthermore, the Notice on Market Definition remarks that when determining demand
substitution special attention should be paid to secondary markets and chains of substitution.®®°
The examples given by the Notice on Market Definition are not related to buyer power cases
although this does not imply that these effects cannot occur in buyer power scenarios.

75 See also the opinion of Carstensen when referring to substitutability from an input perspective in Carstensen
‘Buyer Cartels Versus Buying Groups: Legal Distinctions, Competitive Realities, and Antitrust Policy’ (2010), p. 19.
676 Commission Notice on the definition of relevant market for the purposes of Community competition law [1997]
OJ C 372/5, para. 19; discussing the cellophane fallacy in some detail see: George A. Hay, ‘Market Power in
Antitrust” 60 Antitrust Law Journal (1991-1992) 807.

77 Luke M. Froeb and Gregory J. Werden, ‘The Reverse Cellophane Fallacy in Market Delineation’ 7 Review of
Industrial Organization (1992) 241; discussing the reverse cellophane fallacy in regulated markets see: Debra J. Aron
and David E. Burnstein, ‘Regulatory Policy and the Reverse Cellophane Fallacy’ 6 Journal of Competition Law and
Economics (2010) 973; see also: Jerry A. Hausman and J. Gregory Sidak, ‘A Consumer-Welfare Approach to the
Mandatory Unbundling of Telecommunications Networks’ 109 The Yale Law Journal (1999) 417.

78 Froeb and Werden (1992), p. 241.

7 Aron and Burnstein (2010), p. 975-976.

680 Commission Notice on the definition of relevant market for the purposes of Community competition law [1997]
OJ C 372/5, paras. 17 and 56-58; for an economic discussion of aftermarkets, see: Niels, Jenkins and Kavanagh,
[2011], p. 87-89.
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Secondary markets or aftermarkets (not to be confused with two-sided markets)®®' present the
dilemma of determining whether the main product and its spare parts or consumables are part of
the same market or constitute different markets, as car windscreens would be for cars.*®> When
carrying out buyer power analysis of secondary markets, therefore, it is necessary to take into
account the “constraints on substitution imposed by conditions in the connected markets”,%3 such
as, for example, compatibility issues. A buyer power example of a secondary purchasing market
would be when a large buyer acquires specialized industrial machinery with a long lifespan from
a provider at a competitive price. The supplier, rather small in comparison to the buyer, commits
its total production capacity to satisfy the demand of machinery spares and replacement parts for
the large buyer, becoming dependent on that buyer and having an inelastic supply curve. To
exploit the supplier, the large buyer would exert its market power on the spare and replacement
parts market by paying a purchasing price below competitive levels. If the market is broadly
defined including the industrial machinery and the spare and replacement parts, the buyer would
appear to have less buyer power than if the market definition is made with the spare and
replacement parts market as the focus.

Lastly, chains of substitution are problematic as they might lead to the definition of a relevant
market where the product or geographic areas at the market limits are not substitutes for each
other.®® The example provided by the Notice on Market Definition defines the geographic
market when transport costs are a significant issue as the pricing of the goods might be
constrained by the chain substitution effect, leading to a definition of a different market.%%3

5.4.2.2 Supply substitution — supply buyer substitution

Supply substitution is the second competitive constraint assessed when determining the relevant
market according to the Notice on Market Definition and the CJEU’s case law derived from

%8l Two-sided markets, nevertheless, are important for buyer power cases, in particular regarding buyer power in
public procurement regulated markets in the case of central purchasing bodies, as pointed out by Sanchez Graells in
Sanchez Graells, Public Procurement and the EU Competition Rules [2011], p. 54-55. A two-sided market is when
two distinct groups of customers have inter-related demand and the groups impose positive externalities. One
example of such a two-sided market is newspapers that sell advertisement space and information; another example is
credit cards connecting retailers and consumers, as discussed in Judgment of 30 June 2016, CB v Commission, T-
491/07, ECR, EU:T:2012:633, and appealed before the CJEU in Judgment of 11 September 2014 in CB v
Commission, C-67/13 P, EU:C:2014:2204; for a description of the basic economics of two-sided markets see, inter
alia, Carlton (2007), p. 25-26; Bishop and Walker, [2010], paras. 3.042-3.045; OECD ‘Policy Roundtables: Market
Definition’ (2012); Niels, Jenkins and Kavanagh, [2011], p. 89; American Bar Association, Market Definition in
Antitrust [2012], p. 437-469. See also: Gauss and Oldale, [2013], paras. 1.109-1.112.

%2 Van Bael and Bellis, [2005], p. 148-149.

%3 Commission Notice on the definition of relevant market for the purposes of Community competition law [1997]
0OJ C 372/55, para. 56.

684 Commission Notice on the definition of relevant market for the purposes of Community competition law [1997]
0J C 372/5, para. 57.

985 Kokkoris (2006), p. 146.
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Continental Can®®® and Michelin 1.°%7 Supply substitution defines the capacity of other suppliers
(or buyers) to switch to the production (or purchasing) of the monopolized good in the short term
without incurring significant additional costs or risks in response to small and permanent changes
in relative prices.%®® Therefore, in a buyer power case, supply substitution — which I refer to as
supply buyer substitution — would measure the ability of non-current buyers of an input that due
to the price decrease now decide to purchase it.

This means that in a buyer power case, supply buyer substitution measures a different variable
than selling-side supply substitution and this is not its reverse.®®® Supply buyer substitution would
measure the response of other buyers that were not originally purchasing the good that, in
response to the reduction of the purchasing price, decide to acquire the input, but not take into
account that other suppliers would be producing the same input. This purchasing behavior is a

% and the additional purchases will

reaction to the perceived new profit maximizing opportunity,
discipline the behavior of the buyer under investigation as new buyers become competitors for
the underpriced input. An example illustrates this effect: buyer “A” located in the region of
Cognac in France is a monopsonist buyer of the grape Ugni Blanc for the production of the liquor
Cognac,®! due to a non-transitory decrease in the purchasing prices of Ugni Blanc, buyer “B”, a
red wine producer also located in Cognac, decides to acquire Ugni Blanc to also start producing
Cognac. Owing to its expertise in the production of grape-based alcoholic beverages, geographic
location and spare capacity, “B” can effectively and immediately start buying grapes for Cognac
production, thus being a supply-sided constraint vis-a-vis “A”.

As in the case of supply substitution, buyer substitution should not be overestimated when

assessing competitive pressure from other buyers.®> Additionally, buyer substitution is a less

86 Judgment of 21 February 1973 in Europemballage Corporation and Continental Can Company v Commission, C-
6/72, EU:C:1973:22, para. 33 and ss, where the CJEU consider that potential competitors were able to switch their
facilities to the production of cans to determine a market for light metal packaging.

87 «[,..] an examination limited to the objective characteristics only of the relevant products cannot be sufficient: the
competitive conditions and the structure of supply and demand on the market must also be taken into consideration.”,
Judgment of 9 November 1983 in Michelin v Commission, C-322/81, EU:C:1983:313, para. 37; Judgment of 21
October 1997, Deutsche Bahn v Commission T-229/94, ECR, EU:T:1997:155, para. 37.

88 Commission Notice on the definition of relevant market for the purposes of Community competition law [1997]
0OJ C 372/5, paras. 20-23; see also: Van Bael and Bellis, [2005], p. 138-139; Bishop and Walker, [2010], para. 4-012;
Niels, Jenkins and Kavanagh, [2011], p. 68-74; for a US antitrust law perspective, see Hovenkamp, [2005], p. 108-
113.

%9 Cf with Kokkoris who seems to use a traditional definition of supply substitution in buyer power cases in
Kokkoris (2006), p. 147.

90 Crocioni (2002), p. 355.

%1 The CJEU dealt with a buyer power-related case in Judgment of 30 January 1985 in BNIC v Clair, C-123/83,
EU:C:1985:33, in which the main issue dealt with fixing minimum purchasing prices to limit the buyer power of
purchasers of white grapes. For the analysis of this case see in this dissertation chapter 11, section 11.2. Cognac is
variety of brandy produced in the Cognac region of France from specific grapes, among them the Ugni Blanc.
Cognac is a denomination of origin and protected since 1909 in France.

92 See for supply substitution: Niels, Jenkins and Kavanagh, [2011] p. 71-74.
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immediate constraint and assessment tool when compared to reverse demand substitution and
requiring less of an analysis of additional factors to be taken into account.®

d.%®* When assessing, it is

Unlike demand substitution, supply substitution is future oriente
necessary to grant it adequate importance to avoid making the market definition too narrow or too
broad, as remarked by Oinonen.® If supply substitutability is not taken into account or its impact
minimized, the market definition may become too narrow as potential sources of competitive
constraint are disregarded. On the other hand, if too much emphasis is placed on supply
substitution, the market definition may become too broad as, depending on the market, many
undertakings could begin to switch their production. This latter concern is especially important in
buyer power cases as traditionally there are more buyers than sellers in a given market and a non-
traditional buyer of a good may desire to upon seeing the reduction in the input’s purchasing

price.

These inherent problems of supply substitution have led to some critical voices concerning its
appropriateness when performing the buyer’s market definition. Baker, in the sphere of US
antitrust, argues that supply substitution should not be taken into account at the stage of market
definition but instead at a later stage because “it can be both difficult and confusing to ask one
analytical step, market definition, to account for two economic forces, demand and supply
substitution.”*% In contrast, in EU competition law, the Commission’s practice and the Notice on
Market definition assess supply substitutability in the market definition phase.%’ Part of the
reasoning behind this is that, as argued by Motta, “there is no reason to delay the moment at
which substitutes on the supply side are considered. Immediate consideration of the existing

competitive constraints will save time and help the investigation.”%

To minimize risks concerning the assessment of supply substitution in buyer power cases, the
Notice on Market Definition and the Courts remark that it would only be taken into account
whenever the switching effects are “equivalent to those of demand substitution in terms of
effectiveness and immediacy”.%”® Absent the factors of timeliness and effectiveness, supply
substitution will be considered only when dealing with market power assessment. The General
Court clarified in Clearstream v Commission that timely and effective means that “suppliers are

993 Commission Notice on the definition of relevant market for the purposes of Community competition law [1997]
0J C 372/5, para. 14.

94 Sécker, [2008], p. 37.

95 Oinonen, [2010], p. 257-258.

9% Baker (2007), p. 134.

%7 Oinonen, [2010], p. 263.

98 Motta, Competition Policy: Theory and Practice [2004], p. 104.

0 Judgment of 29 March 2012, Telefonica and Telefénica de Espaiia v Commission, T-336/07, ECR,
EU:T:2012:172, para. 113. See also: Commission Notice on the definition of relevant market for the purposes of
Community competition law [1997] OJ C 372/5, paras. 20-21; Fiiller in Hirsch, Montag and Sécker, [2008], p. 438-
439; Sacker considers that supply substitutability also includes current competitors in Sacker, [2008] p. 37.
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able to switch production to the relevant products and market them in the short term without
incurring significant additional costs or risks in response to small and permanent changes in
relative prices”.”’ To be effective, buyer substitution would require several variables, among
others, the market should have sufficient spare production capacity and flexibility, lack of
barriers to expansions, buyers should have flexible contractual commitments with their current
sellers, little risk of defensive or retaliative strategies and no need to significantly adjust tangible
and intangible assets.”®! Also, supply substitution would be timely if it is within six months or up
to one year, as suggested by Motta.””? Consequently, supply substitution will be irrelevant if the
supplier’s ability to change its production does not affect the involved undertaking’s position in

the market.”®

5.4.3 Shortcomings of the current buyer-oriented methodology

As it stands in EU competition law, my evaluation of the Buyer’s SSNIP test reveals some
deficiencies that ought to be remarked upon in when it comes to future policy chances. Some of
my criticisms address, and stem from, the SSNIP test methodology in general and not only the
Buyer’s SSNIP test. In the following paragraph, I, however, address the problems I identified
from a buyer’s perspective only so that competition authorities are aware of them and take them
into consideration when dealing with a buyer power market definition pursuant to the Buyer’s
SSNIP test.

The Notice on Market Definition takes a simplistic and uni-dimensional approach to buyer power
definition as it only contemplates defining the upstream market while neither requiring nor
suggesting an additional market definition in the downstream market.”* In failing to do so, the
analysis does not consider the competitive effects of buyer power in the downstream market and
only looks at the effects upstream. Not looking at the effects in the downstream market is at odds
with the implementation or use of a broader standard to buyer power anti-competitive harm and
the ordoliberal concern of protecting competition as such. Furthermore, a pure upstream market
analysis also disregards the direct end consumer harm, which, it will be discussed in Parts VI and
V of this thesis, are the center of concern for US antitrust and, to a lesser extent, the Commission.
Nevertheless, the case law, as illustrated by British Airways v Commission,”®> which T discuss
below in connection with the importance of a dualistic market definition.

700 Judgment of 9 September 2009, Clearstream v Commission, T-301/04, ECR, EU:T:2009:317, para. 50.

701 Commission Notice on the definition of relevant market for the purposes of Community competition law [1997]
0OJ C 372/5, para. 20; Kokkoris (2006), p. 147; Sacker, [2008], p. 38-39.

702 Motta, Competition Policy: Theory and Practice [2004], p. 103.

793 Fiiller in Hirsch, Montag and Sicker, [2008], p. 444.

704 The same opinion was given by the now extinct Competition Commission and Office of Fair Trading of the UK in
the UK’s Contribution in OECD ‘Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 231.

705 Judgment of 17 December 2003, British Airways v Commission of 17 December 2003, T-219/99, ECR,
EU:T:2003:343; and Judgment of 15 March 2007 in British Airways v Commission, C-95/04 P, EU:C:2007:166.
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The Commission’s buyer power market definition methodology may lead to situations in which
the relevant market found is narrower than the real one. As a consequence, the buyer under
investigation may appear to have more market power than it actually does. This effect occurs as
the Commission’s Buyer’s SSNIP test inquires whether a hypothetical purchasing undertaking
would make more profit if the purchasing prices were 5-10 percent lower than the current level
and not if a hypothetical monopsonist would reduce the purchasing price by the same amount, as
it is done in US antitrust.”% Furthermore, the Notice on Market Definition does not indicate
whether the reduction in purchasing prices should be performed in terms of one price, some
prices or all prices in the candidate market.”"” Daljord, Sergard and Thomassen suggest that this
should be done on a case-by-case assessment depending on the market’s characteristics.”*

Also, the application of a decrease in purchasing price in the range of 5-10 percent by a
hypothetical monopsonist may well have a greater impact on the supplier than when compared to
an increase in price for end consumers, especially if the supply curve is inelastic, and because
large buyers might represent a higher proportion of the sales of a supplier than is the case when
end consumers act individually. Therefore, as is discussed when it comes to dealing with unfair
purchasing prices, a lesser decrease in price might still have a strong effect on the quantity
supplied and the search for alternative buyers by the seller, if the suppliers depend on the buyer.
Think, for example, of the agriculture sector, a purchasing price decrease by a supermarket chain
of 4 percent can still have a powerful effect on the supplier’s response to the change in price
because the farmer will usually face a very inelastic demand curve (for instance, the commodities
it sells perish quickly if not properly refrigerated or seasonal factors)’®, the supermarket is a
necessary trading partner and/or because the profit margins are quite small. This concern has
been expressed in somewhat analogous terms by the Commission by reference to the “threat
point” which is discussed in detail in the section dealing with market power assessment.”'? The
threat point was defined as the ratio of purchases that a buyer represents for a seller upon which
the loss of this client will endanger the supplier’s operability and which has been deemed to exist
whenever a buyer represents 22% of the sales of a supplier, as discussed by the Commission in

several merger cases.”!!

7% A similar criticism from a demand-side oriented perspective is found in: Bishop and Walker, [2010], para. 4-006.
7 @ystein Daljord, Lars Sergard and @yvind Thomassen, ‘The SSNIP Test and Market Definition with the
Aggregate Diversion Ratio: A Reply to Katz And Shapiro’ 4 Journal of Competition Law and Economics (2008)
263.

708 Tbid. p. 263.

7% David L. Baumer, Robert T. Masson and Robin Abrahamson Masson, ‘Curdling the Competition: An Economic
and Legal Analysis of the Antitrust Exemption for Agriculture’ 31 Villanova Law Review (1986), 187.

710 See Section 1.4.2. Also referring to the threat point concerning the Carrefour/Promodés Decision see, Ezrachi and
Toannidou (2014), p. 81.

711 Non-opposition to a notified concentration (Case COMP/M.1684 — Carrefour/Promodés) [2000] OJ C 164/5,
French public version, paras. 52-55; Commission Decision of 3 February 1999 relating to proceedings under Council
Regulation (EEC) No 4064/89 (Case No IV/M.1221 - Rewe/Meinl) OJ L 274/1, para. 101.
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An additional shortcoming is that the market definition resulting from the Buyer’s SSNIP test
may be composed of a smaller number of undertakings, both on the supply side and on the
demand side, than when compared to a relevant market with final consumers.”'? Consequently,
the undertakings’ market share will be rather large and the HHI level will tend to be concentrated,
in either the supplier’s side, the demand, or both. This is a factor that should be kept in mind
when assessing the undertaking’s market power and which should not be over or underestimated.
Furthermore, the case law concerning buyer power abuse or dealing with countervailing buyer
power as an efficiency defense can be misleading because in some of these cases the market
shares and concentration thresholds were very high, which may erroneously lead one to think that
buyer power cases are always represented by very high market shares indexes.”'> For example,
the countervailing buyer power cases of Imperial Chemical Industries v Commission,”* Irish

715

Sugar v Commission’"> and Tomra and Others v Commission,’'® represent cases in which the

levels of market concentration and market shares were extremely high.

In contrast with this tendency, substantial buyer power has said to arise when there is low
concentration and market shares levels; in British Airways v Commission the CJEU confirmed
that British Airways was a dominant undertaking with a market share of 39.7% of the total tickets
sold by travel agents in the downstream market.”!” British Airways v Commission is a
breakthrough in cases of dominance due to the low market share threshold and the fact that in

712 Bundeskartellamt ‘Buyer Power in Competition Law - Status and Perspectives’ (2008), p. 5.

713 Cf with the concentration thresholds in the Guidelines on the assessment of horizontal mergers under the Council
Regulation on the control of concentrations between undertakings [2004] OJ C 31/5, paras. 19-21, where two
scenarios are distinguished: first, concentrations below 1,000 HHI do not merit extensive analysis (unconcentrated
markets); second, it is unlikely to identify horizontal competition concerns in a merger with a post-merger HHI
between 1 000 and 2 000 and a delta below 250, or a merger with a post-merger HHI above 2 000 and a delta below
150 (moderately concentrated markets).

714 In this case the HHI was of 8,150 and the undertaking’s market share was 90%, which indicates an almost
monopsonistic position by Imperial Chemical Industries in Judgment of 25 June 2010, Imperial Chemical Industries
v Commission, T-66/01, ECR, EU:T:2010:255; and Commission Decision of 19 December 1990 relating to a
proceeding under Article 85 of the EEC Treaty (IV/33.133-A: Soda-ash - Solvay, ICI) [1991] OJ L 152/1, para 1.

15 In Irish Sugar v Commission the market shares and HHI were also very high, ranging between 90% and 88% of
the market and 8100 and 7225 HHI; see: C-497-99 P - Irish Sugar v Commission, EU:C:2001:393 E.C.R. [2001] I-
05333; T-228-97 - Irish Sugar v Commission, EU:T:1999:246 E.C.R. [1999] 11-02969; and Commission Decision of
14 May 1997 relating to a proceeding pursuant to Article 86 of the EC Treaty (IV/34.621, 35.059/F-3 - Irish Sugar
plc) [1997] OJ L 258/1.

16 In Tomra and Others v Commission the HHI varied considerably, ranging from 5625 up to a maximum of 9025 in
accordance with the provided figures and the market share ranged from 70% to 95%; see, Judgment of 19 April 2012
in Tomra and Others v Commission, C-549/10 P, EU:C:2012:221; Judgment of 9 September 2010, Tomra Systems
and Others v Commission, T-155/06, ECR, EU:T:2010:370; and Summary of Commission Decision of 29 March
2006 relating to a proceeding under Article 82 of the Treaty establishing the European Community and Article 54 of
the EEA Agreement against Tomra Systems ASA, Tomra Europe AS, Tomra Systems BV, Tomra Systems GmbH,
Tomra Butikksystemer AS, Tomra Systems AB and Tomra Leergutsysteme GmbH (Case COMP/E-1/38.113 —
Prokent/Tomra) [2008] OJ C 219/11, para. 11. The full version of the Decision can be accessed at:
http://ec.europa.eu/competition/antitrust/cases/dec_docs/38113/38113_250_8.pdf, last visited 21May 2014.

717 Judgment of 17 December 2003, British Airways v Commission of 17 December 2003, T-219/99, ECR,
EU:T:2003:343; Judgment of 15 March 2007 in British Airways v Commission, C-95/04 P, EU:C:2007:166.
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most buyer power cases the market share percentage of the dominant undertaking has been far
higher. However, British Airways was found to be a necessary trading partner and also enjoyed
substantial downstream market power, which may be one of the factors why it was considered to
be a dominant undertaking. Also, in the merger assessments of Carrefour/Promodés, and
Rewe/Meinl, substantial relative buyer power was said to exist between a buyer and a supplier
when the former represented 22% of the supplies; however, in both this cases, as I discuss in
chapter 9, the concentrations were cleared pursuant to commitments.

Additionally, the Canadian Competition Bureau has pointed out that the relevant product market
stemming from the Buyer’s SSNIP test may include products that, from the buyer’s perspective,
are unrelated or not substitutes, which may also contradict the case law.”'® This raises the
question of whether the substitutability of products in buyer power cases should be defined
through the relevant use given to it by the buyer or the supplier.”! Traditionally, when facing a
decrease in purchasing price, suppliers may switch their production towards another good or
service, which does not entail incurring substantive costs;’?’ for example, a citrus farmer may
start to produce mandarins instead of oranges. The problematic aspect of this would be that the
market definition outcome will include both mandarins and oranges in the relevant product

market, which is incorrect from a buyer’s perspective.

In my view, to answer this problem, concerning the substitutability/interchangeability of goods in
the upstream product market, it should be assessed from the supplier’s perspective and not from
the buyer’s perspective: also taking into consideration “the structure of supply and demand on the
market, and competitive conditions”.””! This shift in the perspective in terms of the
substitutability was made even clearer in CEAHR v Commission, where it was stated that “[t]he
interchangeability or substitutability is not assessed solely in relation to the objective
characteristics of the products and services at issue, but the competitive conditions and the
structure of supply and demand on the market must also be taken into consideration”.”?? This

interpretation is made by means of analogy to seller cases in which it is the end consumer who

718 Canadian contribution in OECD ‘Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 144-145; Cf with
C-27/76 - United Brands v Commission, EU:C:1978:22 E.C.R. [1978] 00207, para. 22; C-6/72 - Europemballage
Corporation and Continental Can Company v Commission, EU:C:1973:22 E.C.R. [1973] 00215, para. 32.

719 Fiiller in Hirsch, Montag and Sacker, [2008], p. 441.

720 Canadian contribution in OECD *Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 144-145.

721 “For this purpose, therefore, an examination limited to the objective characteristics only of the relevant products
cannot be sufficient: the competitive conditions and the structure of supply and demand on the market must also be
taken into consideration”, in Judgment of 9 November 1983 in Michelin v Commission, C-322/81, EU:C:1983:313,
para. 37; Judgment of 21 October 1997, Deutsche Bahn v Commission T-229/94, ECR, EU:T:1997:155, para. 54.

722 Judgment of 15 December 2010, CEAHR v Commission, T-427/08, ECR, EU:T:2010:517, para. 67; see also:
Judgment of 17 December 2003, British Airways v Commission of 17 December 2003, T-219/99, ECR,
EU:T:2003:343, para. 91.
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judges the substitutability/interchangeability between products, as settled by the CJEU in United
Brands v Commission,”**as well as by the Notice on Market Definition.”**

Furthermore, the simplified Buyer’s SSNIP test has been criticized by the former UK Office of
Fair Trading because if a supplier is forced to price below competitive levels this would imply
that “the supplier would not earn a normal profit over the long term and so would be better off’
leaving the industry”.”® This criticism reveals two shortcomings of the methodology. First, a
mere upstream market definition only captures monopsony effects and not bargaining power
effects. Second, the Notice on Market Definition is not explicit when it comes to stating if the
decrease in the purchasing price is or is to be above or below the competitive level. The
differences are well illustrated by the quote here: if below the competitive levels, the supplier will
be forced out of the business to avoid losses; if still within competitive levels, then the supplier

will remain in the industry.

Additionally, my analysis shows that applying the current approach of the Buyer’s SSNIP test
requires determining what the current or competitive purchasing price is, this is a challenging
exercise, particularly regarding the latter aspect. It is especially difficult in buyer power cases
because prices in intermediate markets are not readily available to end consumers or the general
public, even in cases where they are not protected under confidentiality clauses.”® This would be
particularly relevant in cases of private litigation, as happens in the US, because neither the
supplier nor the buyer have incentives to reveal their price or costs to competitors and will indeed
use confidentiality clauses to protect prices. In other cases, and as remarked by Carstensen,
transactions are entered into as one-on-one sales where buyer and seller have some flexibility to
determine prices ad hoc.”’ However, this difficulty would be less in cases of public enforcement
as agencies have right to access this confidential information, diminishing the risks for not

finding adequate price levels.

Finally, the purchasing market definition ought to consider that purchasing contracts in some

industries, such as manufacturing input markets, are typically of long duration, as opposed to the

723 Judgment of 14 February 1978 in United Brands v Commission, C-27/76, EU:C:1978:22, para. 12-35, wherein the
CJEU decided that from the consumer’s point of view the product market for bananas constitutes a significantly
different product market from other fruits.

724 «A relevant product market comprises all those products and/or services which are regarded as interchangeable or
substitutable by the consumer, by reason of the products' characteristics, their prices and their intended use”,
Commission Notice on the definition of relevant market for the purposes of Community competition law [1997] OJ
C 372/5, para. 7 (emphasis added); and recently ratified by the General Court in Judgment of 29 March 2012,
Telefonica and Telefonica de Espaiia v Commission, T-336/07, ECR, EU:T:2012:172, para. 113; and Judgment of 28
April 2010, Amann & Sohne and Cousin Filterie v Commission, T-446/05, ECR, EU:T:2010:165, para. 59.

725 Office of Fair Trading, The Competitive Effects of Buyer Groups, para 1.77 (emphasis added).

726 Joe Harrington, “The Current State of the Theory of Collusion: Unexplained Phenomena and Unexplored
Directions” (BECCLE Competition Policy Conference).

727 Carstensen ‘Buyer Cartels Versus Buying Groups: Legal Distinctions, Competitive Realities, and Antitrust
Policy’ (2010), p. 19.
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majority of contracts among sellers and final consumers, which are typically (although not
always) a one-time deal. Consequently, this has to be factored in when determining an

appropriate “non-transitory” or “permanent” period when performing the Buyer’s SSNIP test.”*®

5.4.4 The hypothetical monopsony test: the OECD alternative

The OECD has proposed a methodology for market definition that centers its attention on
monopsony cases.””” The proposed methodology — the hypothetical monopsonist test — is
drafted in general terms, providing guidance in terms of agreement, dominance and merger cases.
In my view, the hypothetical monopsonist test is a more detailed, refined and modern
methodology than the one which is proposed in the Notice on Market Definition by the

Commission. The differences, however, are not many.

The hypothetical monopsonist test identifies the “smallest set of products in the smallest
geographic area such that a hypothetical monopsonist of those products in that area would be able
to depress prices by a small but significant and non-transitory amount.””*? Therefore, it is similar

to the standard hypothetical monopolist test.”!

In this test, the product market is defined as the productive assets over which a buyer could
exercise monopsony power as it determines the smallest group of goods that can be profitably
monopsonized by a hypothetical monopsonist by withholding demand to lower purchasing prices
below competitive levels.”*? To do so, the key lies in recognizing the existence of alternative
channels for the seller, which is analogous to the Buyer’s SSNIP test discussed above.”?*> The
more alternative buyers there are, the less monopsony power the undertaking has. For bargaining
power cases, the OECD does not provide an explicit methodology for defining the relevant
market; however, the hypothetical monopsonist test can be employed as well to measure the
existence and extent of bargaining power in its measurement, I discuss this in more detail in
chapter 6.

The methodology would indicate that a buyer necessarily has limited monopsony power when it
is proven that the sellers can easily find other buyers. The OECD distinguishes 3 cases:

i) Other buyers that acquire the input for different uses than the undertaking under
investigation;

728 American Bar Association, Market Definition in Antitrust [2012], p. 55-56.

729 OECD “Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 34-42.

730 Ibid, p. 34.

731 For a thorough discussion on the hypothetical monopolist test see inter alia: Gregory J. Werden, ‘The 1982
Merger Guidelines and the Ascent of the Hypothetical Monopolist Paradigm’ 71 Antitrust Law Journal (2003) 253;
Malcolm B. Coate and Jeffrey H. Fischer, ‘A Practical Guide to the Hypothetical Monopolist Test for Market
Definition’ 4 Journal of Competition Law and Economics (2008), 1031; Bishop and Walker, [2010], p. 111-124;
Niels, Jenkins and Kavanagh, [2011], p. 37-56.

732 OECD ‘Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 34.

3 Ibid, p. 34.
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ii) Other buyers located in different geographic areas that acquire the input for similar
uses as the undertaking under investigation;

iii) And lastly, other buyers for whom the assets can be used to make a different
input.”3*

The OECD also suggests applying two different price levels when carrying out the test. If the
case is retrospective, the price level used would be the competitive one. If, on the other hand, the
case is prospective then the price level used would be the current price, unless it is reasonable to
expect that the price for the input is going to rise.”®® This clarification concerning the price levels
to be used constitutes an improvement compared to the vague rule on price levels set in the
Notice on Market Definition.”>® Importantly, the OECD does not suggest what the range of the
price decrease should be, arguably due to the different approaches in the EU and US competition
methodologies.

In sum, the hypothetical monopsonist test proposed by the OECD constitutes an improvement to
the Buyer’s SSNIP test suggested in the Notice on Market Definition. Furthermore, the fact that
the test is expressly oriented to monopsony cases does not mean it cannot be applied to
bargaining power ones. However, the test and its results would not indicate if the buyer power
exerted is monopsony or bargaining power; what it does is to define the boundaries in which the
undertaking’s conduct is to be analyzed. Lastly, despite its specificity, the hypothetical
monopsonist test does not expressly indicate the need to perform a dual relevant market
definition, as I propose.

5.4.5 Buyer’s market definition in some Member States

Some NCAs of the EU Member States have also engaged in efforts to refine the existing tools
regarding buyer’s market definition. In the following section, I briefly discuss the proposals put
forth by the German Bundeskartellamt and the former UK Office of Fair Trading.

5.4.5.1 Ability of suppliers to switch to alternative sale opportunities

The Bundeskartellamt has proposed a structural approach regarding the definition of relevant
purchasing markets that is centered on the analysis of the ability of suppliers to switch to
alternative sale opportunities, which is in line with, and appears to be inspired by, the
Commission’s and the OECD’s methodologies. This Buyer oriented market definition “focuses
on the products the supplier is offering or would be able to offer without any significant
problems. With these products in view it has to be asked which (alternative) sales channels could

734 Ibid, p. 34

73 1bid, p. 34

736 Commission Notice on the definition of relevant market for the purposes of Community competition law [1997]
0J C 372/5, para. 19.
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be services in an economically viable manner”.”>” The Bundeskartellamt approach, however,
does not explicitly contemplate the application of a Buyer’s SSNIP test; although, in determining
whether the supplier would be able to offer its products without any significant problems it seems
to apply it. Lastly, an aspect not covered by this approach, concerns the level of prices to be used
as a basis of the test, which is not specified, nor is it identified with the decrease in percentage
that will be used.

5.4.5.2 A dualistic approach to buyer markets

In the UK, the Guidance Notice on Market Definition of the former Office of Fair Trading sets
the methodology applicable when determining the relevant market in an investigation.”>® The
Notice does not contain any direct mention of how to determine relevant buying markets,
although it follows the Commission Notice on Market Definition and builds upon it,”*° T interpret
this as meaning that the Buyer’s SSNIP test is the pertinent one to be applied.

Nevertheless, the UK’s contribution in the OECD Roundtable on Monopsony and Buyer Power
of 2009 provides further and more detailed information regarding buyer market definition for
both monopsony and bargaining power.”® The contribution rightly points out that measuring and
defining markets for buyer power cases is not straightforward, as most buyer power theories of

harm’!

involve an undertaking with market power upstream and downstream, the proposal
suggests that it might “be necessary to define and analyse markets at a number of different levels
in the supply chain”.”#? This solution appears to condition the dualistic approach to the existence
of a theory of harm that involves competitive issues in both markets. Although this is a step in the
right direction, in my view there is no need to make such a pre-condition as all buyer power

problems will have some downstream implication, as discussed in chapter 3, sections 3.5 and 3.6.

This methodology distinguishes between three different scenarios when defining the relevant
market in buyer power cases. Firstly, in the case of countervailing buyer power, buyer power is
seen as “a potential, benign, constraint on the exercise of supplier market power [i.e.
countervailing buyer power]|, buyer power will be assessed within the supply market of

737 Bundeskartellamt ‘Buyer Power in Competition Law - Status and Perspectives’ (2008), p. 5 (emphasis added).

738 Office of Fair Trading, ‘Market Definition: Understanding Competition Law’ (2004), the now Competition and
Markets Authority makes the disclaimer, however, that the Guidance Notice was retained unammended and,
therefore, does not reflect the changes in the case law, legislation or practice.

73 Office of Fair Trading, ‘“Market Definition: Understanding Competition Law’ (2004); also stressing the common
ground between the guidelines, see Graham, [2010], p. 23.

740 See the UK’s Contribution, jointly prepared by the now extinct Competition Commission and Office of Fair
Trading, in OECD ‘Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 229-243.

741 For a general discussion on theories of harm and EU competition law see: Hans Zenger and Mike Walker,
Theories of Harm in European Competition Law: A Progress Report (Jacques Bourgeois and Denis Waelbroeck eds,
Bruylant 2013) available at http://ssrn.com/abstract=2009296.

742 UK Contribution, jointly prepared by the now extinct Competition Commission and Office of Fair Trading, in
OECD ‘Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 229 (emphasis added).

150



concern”.” Examples of such supply market concerned definitions are found in EU competition

744 and

law practice, I discuss this in detail in chapter 10, turning to cases such as Nestlé/Perrier
Enso/Stora;’® however, in these types of cases, the assessment of countervailing buyer power is
made at the market power assessment and not at the relevant market definition stage. Secondly,
when buyer power is seen as abusive, the markets to be defined will depend on whether the
abusive behavior is exclusionary or exploitative. If exploitative, the methodology stresses that the
“[d]ownstream markets would be defined in the normal way using the hypothetical monopolist
test and then the degree of potential buyer power is assessed in this context”.”#® If the conduct is
exclusionary, it may be necessary to define several markets, depending on which the exclusion
takes place in. Lastly, if buyer power is exercised in one market but has consequences on another,

747 748

for example due to leverage,”*’ then assessment must be made in both these markets.

This proposed approach to buyer power market definition is case-by-case oriented and dependent
on which effects are presumed by the theory of harm and used as a starting point, along with the
need to carry out several market definitions, both of these factors constituting positive
improvements. However, the contribution does not provide a detailed account of the process itself
pertaining to defining the relevant market from a buyer’s perspective. Additionally, this approach
might be criticized for being too case specific and for compromising legal certainty, as it is based
on theories of harm as a starting point. I believe, however, that this proposal does not
compromise legal certainty if the three alternatives are properly understood and applied in a
consistent manner. Furthermore, the employment of a theory of harm to guide the design of the
case is common practice among competition authorities and, therefore, not a source of real

concern.

5.4.6 Buyer’s market definition in US Antitrust law

The US Horizontal Merger Guidelines of 2010 were first developed in 1982 and introduced the
hypothetical monopolist test into the arena of competition law, in order to determine the relevant
market.”* The US Horizontal Merger Guidelines are drafted for merger cases, however, the US
courts and literature have also found them relevant in clarifying the methodology for cartel and

3 Ibid, p. 239.

74 Commission Decision of 22 July 1992 relating to a proceeding under Council Regulation (EEC) No 4064/89
(Case No IV/M.190 - Nestlé/Perrier) [1992] OJ L 356/1.

745 Commission Decision of 25 November 1998 declaring a concentration to be compatible with the common market
and the functioning of the EEA Agreement (Case No IV/M.1225 - Enso/Stora) [1999] OJ L 254/9.

746 UK Contribution, jointly prepared by the now extinct Competition Commission and Office of Fair Trading, in
OECD ‘Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 239.

747 For a discussion of leveraging buyer market power see chapter 7, section 7.7.

748 OECD ‘Policy Roundtables: Monopsony and Buyer Power’ (2009).

7 For an overview of the main changes introduced by the 2010 Horizontal Merger Guidelines see: Richard A
Feinstein, ‘2010 Revisions to the US Horizontal Merger Guidelines’ 7 Competition law International (2011) 6.

151



monopolization cases.””® As in EU competition law, these guidelines are not binding on the
Courts but are helpful in providing an analytical framework to evaluate the case.”' Due to their
importance, and the comparisons I draw to buyer power aspects of certain US antitrust issues I
discuss the Guidelines in brief.

5.4.6.1 Market definition in US Antitrust law: some generalities

The US Horizontal Merger Guidelines incorporate a thorough methodology regarding market
definition and clarified that establishing market definition in merger cases does not need to be the
first step in the assessment,’>? thereby breaking with more than 50 years of precedent, as
remarked by Coate and Fischer.”>® Instead, the antitrust agencies may resort to assessing
competitive effects in a direct manner. Like the EU Notice on Market Definition, the relevant
market assessment is made through the hypothetical monopolist test, and also entails a product
and geographic market dimension.”>* Unlike the Notice on Market Definition, however, the US
Horizontal Merger Guidelines only take into consideration demand substitution as a constraint
factor, defined as the customer’s ability to substitute one product for another in response to an
increase in price or a corresponding non-price change, such as reduction in quality or service.”>
Supply substitutability will only be considered at the market power assessment stage as part of
the identification of market participants and possible entrants, regardless of whether the entry is

timely and effective.”®

5.4.6.2 Buyer’s market definition in US Antitrust law

An entire Section of the US Horizontal Merger Guidelines is devoted to dealing with mergers of
competing buyers (Section 12).°7 To evaluate buyer market power, the US Horizontal Merger
Guidelines adopt “essentially the framework [...] for evaluating whether a merger is likely to
enhance market power on the selling side of the market”.”® As with the Notice on Market
Definition and the OECD’s hypothetical monopsonist test, the US Horizontal Merger Guidelines

focus is on determining whether there are alternatives available to sellers when facing a decrease

730 For a similar opinion on the relevance of the Horizontal Merger Guidelines in monopolization cases see:
Hovenkamp, [2005], p. 129; Einer Elhauge and Damien Geradin, Global Competition Law and Economics, 2nd
Edition (Hart Publishing Ltd 2011), p. 304-317.

751 American Bar Association, Market Definition in Antitrust [2012] 6; State v. Kraft General Foods, Inc., 926 F.
Supp. 321 (S.D.N.Y. 1995), para. 359. See also: Hovenkamp, [2005], p. 129-134.

732 U.8. Department of Justice and Federal Trade Commission, Horizontal Merger Guidelines (2010), p. 7; American
Bar Association, Market Definition in Antitrust [2012], p. 7-8.

753 Malcolm B. Coate and Jeffrey H. Fischer, ‘Is Market Definition still Needed After all these Years’ (2014) p. 1.

754 For a through discussion of the test in US antitrust law, see: Areeda, Hovenkamp and Solow, [1995], p. 284-307.
755 US Department of Justice and Federal Trade Commission, Horizontal Merger Guidelines [2010], p. 7.

736 Gavil, Kovacic and Baker, [2008], p. 492.

757 U.S. Department of Justice and Federal Trade Commission, Horizontal Merger Guidelines [2010], p. 32; for a
detailed analysis of this section see Carstensen ‘Buyer Power and the Horizontal Merger Guidelines: Minor Progress
on an Important Issue’ (2012).

758 U.S. Department of Justice and Federal Trade Commission, Horizontal Merger Guidelines [2010], p. 32.
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in the price paid by the hypothetical monopsonist.™® The US Horizontal Merger Guidelines do
not expressly distinguish between monopsony power effects or bargaining power effects and
neither does it provides a thorough analysis as when compared to selling-oriented

methodology.”®® However, like all other methodologies, it can be applied in both cases.

Analogous to the standard seller-side methodology, the hypothetical monopsonist test is applied
as part of the product and geographic market analysis. When it is conducted, the market shares of
the merging parties are calculated, and the market power is then assessed. Buyer market power
will not be a significant concern when suppliers have “numerous attractive outlets for their goods
or services”.”®! On the contrary, should this not be the case then the creation of buyer power is

“likely to lessen competition in a manner harmful to sellers”.’®

To summarize, the US Horizontal Merger Guidelines provide a similar, albeit more detailed,
approach as that of the Notice on Market Definition when defining the relevant buying market in
a partial manner. It proposes performing a hypothetical monopsonist test to determine the market
power solely upstream capturing mostly monopsony effects.’®> As with the Commission’s Notice,
no additional downstream relevant market analysis is suggested, which leads to an incomplete
picture of the effects of buyer power cases, which, to me, is a deficiency.

5.5 Conclusions concerning the relevant market

This first chapter on buyer market definition has illustrated the importance of revisiting
traditional views concerning purchasing market definition due to the particularities of purchasing
markets that distinguish them from standard selling-side cases. My contribution shows that buyer
power markets are different because the incentives, dynamics and economics of purchasing
respond to different factors, which require specific methodologies and reinterpretation of
traditional concepts when defining relevant markets.

Therefore, I submitted that buyer power cases and their market definitions should be anchored on
a dualistic market definition methodology for all buyer power cases, and not limited to a selection
of them. The dualistic approach allows for the measurement of both monopsony power and

bargaining power, covering buyer power effects as a whole in the upstream and downstream

739 U.S. Department of Justice and Federal Trade Commission, Horizontal Merger Guidelines [2010], p. 33.

760 Carstensen ‘Buyer Power and the Horizontal Merger Guidelines: Minor Progress on an Important Issue’ (2012),
p. 781.

761 U.S. Department of Justice and Federal Trade Commission, Horizontal Merger Guidelines [2010], p. 33; Feinstein
(2011), p. 9.

762 U.S. Department of Justice and Federal Trade Commission, Horizontal Merger Guidelines [2010], p. 33
(emphasis added).

763 See also the literature review carried out by Carlton, Coleman and Israel concerning the US Horizontal Merger
Guidelines and the fact that most authors speak about it capturing monopsony cases by that it can be used for buyer
power in general: Carlton, Coleman and Israel, [2015], p. 537-539.
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markets. Furthermore, this proposal goes one step further than the traditional reverse approach
advocated by the Notice on Market Definition because it lacks detail and a one side-approach is
simplistic. This implies that, for the market definition and the subsequent assessment of the
undertaking’s market power, the analysis must be made in both the upstream and downstream
markets in which the undertaking conducts its economic activity.

A dualistic approach fully captures the buyer power implications pursuant to conduct that might
be perceived as anti-competitive. The dual approach’s function when defining relevant markets is
to serve as the starting point to assess the competitive effects of the behavior of an undertaking
vis-a-vis its suppliers (upstream) and rival buyers, and vis-a-vis end consumers and rival buyers
that compete as retailers (downstream). Thus, it grants a complete overview of the exploitative
and exclusionary effects of buyer power in all related markets. Moreover, it has been shown that
not only the literature and the soft law instruments issued by the Commission but also the EU
case law increasingly support the adoption of this dualistic approach, particularly in the case of
merger assessment,”* but also in the case of dominance with buyer power implications in
downstream markets.

Regarding the relevant market definition, I submit that a mere reversal of the SSNIP test — the
Buyer’s SSNIP test — and the current view in the Commission’s soft law is insufficient; instead,
certain adjustments and re-interpretations of traditional concepts such as demand substitution and
buyer substitution should be made. In this chapter, I analyzed the standing methodologies
adopted in the Commission’s soft law and other institutions, at both the national and international
level. The analysis shows that there has been a gradual development towards a dualistic
approach from the traditional and insufficient reverse side approach anchored on a pure upstream
market definition, towards a more integrative one, as is reflected in the Merger Control
Regulation, the OECD and, importantly, some influential NCAs. However, the development at
the EU level of the methodology for defining relevant purchasing market is still insufficient and
requires adjustment.

Some of these pure reverse methodology deficiencies have been taken into account and addressed
by other authoritative sources, in the form of Guidance Papers from the Commission, the OECD
and some EU and US NCAs. These authoritative sources modernize the previous state of the soft
law and are a good step in the right direction towards a dualistic approach to buyer power cases.
Nevertheless, most of them are still too timid, as they only tend to capture half of the picture, by
only focusing on the upstream market definition, or applying dualistic definitions in some but not
all cases.

764 Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations between undertakings
(the EC Merger Regulation) [2004] OJ L 24/1, Article 2.1.(a) and (b) (emphasis added).
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Therefore, in buyer cases, the market definition should resort to a dualistic approach that involves
several important aspects. Firstly and most importantly, the market definition must be done in
both markets where the undertaking carries out its economic activity. In the upstream market
where it purchases its goods and exerts buyer market power vis-a-vis its suppliers or with a
foreclosure effect regarding competing buyers. Furthermore, an additional market definition
should be made in the downstream definition to fully capture the downstream competitive effects
of buyer market power vis-a-vis end consumers, with greater relevance when undertakings also
compete as retailers. For the upstream market, I have shown that competition authorities should
resort to more than a mere reverse application of selling-oriented methodologies. To do so, two
important factors should be assessed differently than in selling side cases. With regard to demand
substitution, the assessment should be focused on the concepts of reverse demand substitution to
determine the ability of suppliers to switch to alternative buyers in case the purchasing price
decreases. With regard to supply buyer substitution, it should be assessed if other buyers that
were not originally purchasing the good decide to acquire the input in response to the reduction
of the purchasing price.

Also, I raised some problems with the current methodology and the dualistic approach connected
to buyer market definitions that should be kept in mind when carrying out the assessment. For
example, the fact that a decrease in purchasing prices in buyer markets might have a larger
impact than in selling ones and, therefore, the indexes could perhaps be re-evaluated, or that
purchasing markets might be defined more narrowly than they should, making the undertaking
more powerful, or concerning which perspective to take into account to assess the
substitutability/interchangeability of goods in a buyer power case.

In this chapter, I discussed not only these problems but also how to re-interpret the assessment in
buyer market definition. The changes proposed do not require a complete change of the existing
methodologies nor proclaiming that buyer market definitions are entirely different and
disconnected from selling-oriented cases, but what they propose is taken into account buyer
power dynamics and adopt a dualistic approach to the assessment. I have also identified that my
suggestions for methodological development have also been steadily but still not decisively
integrated in the in the EU soft law as well as in other MS with important examples in Germany
and the UK. However, I think that the move towards it should be more decisive. This is an area in
which I acknowledge that more academic and administrative development is necessary and in
which my dualistic approach and observations are an additional step in that direction.

In sum, an additional downstream market definition is required to properly assess the market
power and competitive effects of the buying undertaking’s behavior. In this chapter, I have
highlighted that the dualistic approach may encounter deficiencies that have to be taken into
account when performing the case-by-case assessment. The dualistic approach is not perfect, but
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it is a better-suited tool than the mere reverse SSNIP test or methodologies focusing on the
upstream market and/or monopsony effects, exclusively.
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6 Buyer Market Power Assessment

6.1 Introduction

Once the relevant market product and geographic markets have been defined, competition
authorities will assess the market power of the undertaking(s) involved in the investigation to
determine the economic effects of the investigated conduct. In this chapter, I discuss the
assessment of buyer market power from an active perspective, in opposition to the passive
measurement in cases of countervailing buyer power, which is discussed in much more detail in
chapter 10 as a neutralizing force of seller market power. Therefore, in this chapter I look into the
research questions probing how is buyer power assessed and when does substantial buyer power

(but not necessarily dominance) arise?

I put forward that the measurement of market power in buyer-side cases also ought to follow the
dualistic approach to buyer market definition to fully capture the specificities of the exercise of
buyer power and its repercussions in the upstream and downstream markets. This is done by
taking into account the competitive structure of buying markets and interpreting the relation
between them as suggested by the Commission.’®> Also, another important finding of this chapter
is that substantial buyer power seems to arise in lower market share thresholds when compared to
selling side cases, at least in terms of bilateral relations; i.e.: between a specific buyer and a
supplier, due to the existence of dependence, and which is decisive factor when studying unfair
purchasing practices, discussed in chapter 9.

To structure my analysis, I have drafted this section as follows. In section 6.2 I discuss market
power and its assessment at large. This is followed by an analysis of the specificities of buyer
market power assessment in a dualistic manner in section 6.3. I then deal, in section 6.4, with the
methodology and tools employed in EU competition law to measure the amount of market power
a buyer has: market shares, market concentration, unavoidable trading partners and dependence,
and gate-keeping. These assessment tools are quantitative indicators that guide the decision-
making body in determining whether or not an undertaking possesses market power. In my
discussion, I evaluate them from a buyer-oriented perspective and follow the dualistic approach
to market definition. This is followed, in section 6.5, with a discussion of direct methodologies
for assessing buyer market power, while section 6.6 concludes with a discussion of the chapter’s

findings.

765 Communication from the Commission — Guidance on the Commission's enforcement priorities in applying
Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings [2009] OJ C 45/7, para. 12.
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6.2 Market power assessment

The market power assessment phase allows for the measurement of an undertaking’s market
power and is carried out once the relevant market has been defined; consequently, its accuracy
relies on the appropriateness of such market definition.”*®

Market power, in the neoclassical economics sense, is the capacity of an undertaking to profitably

sustain prices above — or below, in buyer power cases’®’

— competitive levels, or restrict output or
quality by charging a price above — or below — marginal costs.”®® In more practical terms and
following Hay’s definition, market power expresses the idea of the “potential for consumers to
suffer injury through the actions of a single firm or a group of firms acting in concert”.’®

Therefore, there are three main elements connected to market power:

i) its exercise will reduce output or input;

ii) the price increase or decrease must be profitable in a medium and short term;

i) market power is usually exercised relative to the benchmark of -effective
competition.”’?

Additionally, market power can be possessed by selling and buying undertakings without
changing its nature, what changes is the way that is exercised: by increasing or lowering prices
below the competitive levels, respectively.

In opposition to the neo-classical concept, Monti identifies three other definitions of market
power.”’! A first alternative definition inquires whether the undertaking has a greater commercial
strength than others in the market, such as in the case of economic dependence regarding buyer
power.””? A second definition, inspired in post-Chicago economics, conceptualizes market power
as the ability of an undertaking to devise strategies that harm rivals (exclusionary power) to then
profitably raise or decrease prices (exploitative power). Lastly, market power can be defined as a
jurisdictional concept, for example, as using market share thresholds to create safe harbors
precluding the application of EU competition rules, such as the de minimis doctrine or the block

76 Posner, [1976], p. 125; Hyman and Kovacic (2004), p. 26.

767 Highlighting the need for the increase or decrease of prices remain profitable, see: Posner and Landes (1980), p.
937.

768 Office of Fair Trading, ‘Assessment of Market Power: Understanding Competition Law’ (December 2004). A
similar definition is proposed in Bishop and Walker, [2010], para. 3-001. See also: Areeda, Hovenkamp and Solow,
[1995], p. 109; Hovenkamp, [2005], p. 80; Niels, Jenkins and Kavanagh, [2011], p. 116.

7% Hay (1991-1992), p. 808.

770 Bishop and Walker, [2010], p. 53-61.

771 Monti, [2007], p. 124-127; and the same idea but proposed as four concepts of dominance see: Giorgio Monti,
‘The Concept of Dominance in Article 82’ 2 European Competition Journal (2006) 31, p. 31. For the discussion of
different definitions of market power in US antitrust law see, inter alia: American Bar Association, Market Power
Handbook: Competition Law and Economic Foundations [2012], p. 1-11.

772 For the discussion of economic dependence as a market power assessment tool, see infra section 6.4.1.4.
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exemption regulations.”’? In this dissertation, I employ the neo-classical definition of market
power unless otherwise stated.

Furthermore, undertakings have different degrees of market power (including bargaining
power),”’* with monopoly and monopsony power being the extreme case for selling and buying
cases, respectively.””> As no real market is perfectly competitive, all undertakings have a certain
degree of market power,”’® even if this may imply that they are pricing below average costs.””’
This is important because the fact that a buyer has some degree of buyer power does not imply
that the undertaking is dominant, as remarked by Posner and Landes,”’® and which is a

requirement for the application of Article 102 TFEU.

In this chapter, the center of my discussions is the assessment of buyer market power and I will
not deal with the assessment of selling market power, even though my proposal for the dualistic
approach to buyer market definition includes also doing an assessment of the undertaking’s
selling market power, both because it is outside of my research scope and because it is well
discussed in the literature.

6.3 Buyer market power: dual market power assessment

Following my dualistic approach proposal to buyer market definition, buyer power assessment
must also be made in the two markets in which the undertaking under investigation carries out its
economic activity as a buyer and seller, respectively. This dualistic approach to buyer market
power is also shared by other authors like Faull, and Nikpay, who, in quite similar terms referring
to joint purchasing agreements argue that “[a]ny effects on competition must be assessed on two
categories of market. First, the market or markets with which the joint purchasing arrangement is
directly concerned, that is, the relevant purchasing market or markets. Secondly, the selling
market or markets, that is, the market or markets downstream where the parties to the joint

773 See: Communication from the Commission — Notice on agreements of minor importance which do not
appreciably restrict competition under Article 101(1) of the Treaty on the Functioning of the European Union (De
Minimis Notice), [2014] OJ C 291/1, paras. 2 and 12. See also the Judgment of 13 December 2012 in Expedia, C-
226/11, EU:C:2012:795, paras. 23-29 in which the CJEU considers it as non-binding neither for the NCAs nor the
courts of the Member States.

774 Hay (1991-1992), p. 813-814; Christopher Cook and Ruchit Patel, Abuse of Dominance under Article 102 TFEU,
Vol. 5 (F. Enrique Gonzalez-Diaz and Robbert Snelders eds, Claeys and Casteels 2013), para. 2.84; Kirkwood
(2014), p. 54.

775 Thomas D. Morgan, Cases and Materials on Modern Antitrust Law and its Origins (4th edn, West Publishing
Company 2009), p. 75. Van den Bergh and Camesasca, [2006], p. 75.

776 Monti, [2007], p. 124.

77 Hay (1991-1992), p. 813.

778 Posner and Landes define monopoly power as a high degree of market power in Posner and Landes (1980), p.
937. For a discussion on the need of this distinction see: Hay (1991-1992), p. 818-819.
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purchasing agreements are active as sellers”.”” The dual approach, however, applies to all buyer
power cases and not to some of them.

Adopting a dualistic approach implies that market power assessment considers the case
particularities and captures its effects on all the related markets. Therefore, the assessment ought
to determine if in addition to buyer power the undertaking enjoys significant selling power to
then analyze the competitive effects of the behavior in both markets. If the assessment of buyer
market power only factors the effects in the upstream market, the analysis would only take into
account welfare effects upstream and wealth transfer between the supplier and buyer and the rival
buying undertakings, but would not capture any welfare effects in the downstream market vis-a-
vis end consumers and rival buyers that act as retailers. Therefore, to assure consistency with a
broad standard for buyer power anti-competitive harm intervention and capture effects in all
related markets, a dual approach is necessary. Therefore, I submit that buyer market power
assessment must measure the undertaking’s purchaser buyer power and its seller power and then

assess the relation between them and the final outcome of the competitive effects.’®

This, however, should not be interpreted as implying that a dual analysis also requires dual
dominance or substantive market power in both markets to trigger competition intervention. It is
sufficient for a buyer to have substantial market power in the upstream market to be considered
dominant, or for its market power is sufficient to have current or future anti-competitive effects;
therefore, for substantial buyer power to exist there is no need for additional downstream market
power. The existence of the latter is an additional factor for the assessment of conduct’s impact

but not a requirement.”8!

One of the chapter’s findings is that buyer (bargaining) power may be effectively exerted at lower
levels of market power in comparison to seller side from a buyer with respect to its suppliers,
especially if there is an asymmetrical relation between them.”s> Nevertheless, that buyer power
can effectively be exercised at lower thresholds and have competitive effects (particularly in a
bilateral manner) does not imply that buyer power dominance increases at lower thresholds when

77 Faull, Nikpay and Taylor, [2014], para. 7.364; see also: Faull and Nikpay, [1999], para. 6.320.

780 Somewhat similar but regarding the valuation of the economic welfare effects of buyer power was the idea
expressed in European Commission and others (2000), p. 4.

81 “Peraltro, appare opportuno porre in evidenza che l'art. 3 della legge n. 287/90, che vieta l'abuso di posizione
dominante, gia contempla la possibilita di intervenire nei confronti di un'impresa la quale, benché non dotata di una
posizione dominante nella vendita dei propri prodotti, tuttavia detenga una posizione dominante dal lato della
domanda nei confronti dei propri fornitori, in assenza di alternative economicamente significative per questi ultimi”,
(“Moreover, it is appropriate to highlight that Article 3 of the Law n. 287/90 that forbids the abuse of a dominant
position, contemplates the possibility of intervening against the actions of an undertaking which, even if it does not
have dominance with regard to the sales of goods as a retailer, has a dominant position with regard to its suppliers in
the upstream market, in the absence of economically meaningful alternatives for the latter” (author’s translation), in
Opinion of June 20, 1995 of the Autorita Garante della Concorrenza e del Mercato, Subfornitura Industriale (1995).
782 Also supporting this see: Faull and Nikpay, [1999], para. 6.338; American Antitrust Institute [2008], p. 104;
Carstensen ‘Buyer Power and the Horizontal Merger Guidelines: Minor Progress on an Important Issue’ (2012), p.
782.
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compared to selling side dominance. What it does imply is that buyer power can be used
exploitatively vis-a-vis individual suppliers at a lower level because they might be economically
dependent on the buyer. This has been confirmed, for example, in the Commission’s practice
regarding the finding of a “threat point”’®® in some large food retailer mergers or in the case of
relative dominance or dependence, as discussed in detail in chapter 9 dealing with unfair

purchasing practices.”®*

The main reason accounting for how substantial buyer power is able to arise on lower market
share thresholds when compared to seller side power and create competitive concerns — even if
not always caught by EU competition rules — is that the buyer is the ‘decider’ of the transaction,
as in the one making the key decisions.”® This is particularly the case concerning bargaining
power.” By being the one setting the pace, the buyer has more negotiation/power strength, even

if the supplier is also large, as confirmed by the Bundeskartellamt.”®”

Additionally, I have identified a substantive difference in the levels of market power needed to
effectively exercise monopsony and bargaining power. Effective monopsony power exercised
during a non-transitory period requires that the buyer possesses a substantially large degree of
market power that is akin to or greater than being dominant in the market, a position also shared
by the American Antitrust Institute.”® This, however, is not shared by Carstensen, who claims
that “monopsony arises at lower market shares and so is more pervasive” (than seller power).”®’ 1
disagree with this with regard to monopsony power. In my view, monopsony power and the
withholding effect can only exist profitably and for a substantial period of time if an undertaking
is vastly dominant and where there are significant entry barriers to the purchasing market. The
case law, economics of monopsony power and its sources, as discussed in chapter 3 of this
dissertation, corroborate this.

Contrarily, substantial bargaining power can be exercised effectively at lower thresholds, and

even in the absence of dominance, with or without anti-competitive effects,”®® for instance

783 Non-opposition to a notified concentration (Case COMP/M.1684 — Carrefour/Promodés) [2000] OJ C 164/5,
French public version, paras. 52-55; Commission Decision of 3 February 1999 relating to proceedings under Council
Regulation (EEC) No 4064/89 (Case No IV/M.1221 - Rewe/Meinl) [1999] OJ L 274/1, para. 101.

784 Bundeskartellamt ‘Summary of the Final Report of the Sector Inquiry into the Food Retail Sector’ (2014), p. 13.
785 Carstensen ‘Buyer Power and the Horizontal Merger Guidelines: Minor Progress on an Important Issue’ (2012),
p. 783.

78 Doyle and Inderst (2007), p. 215; Carstensen ‘Buyer Cartels Versus Buying Groups: Legal Distinctions,
Competitive Realities, and Antitrust Policy’ (2010), p. 6.

787 Bundeskartellamt ‘Summary of the Final Report of the Sector Inquiry into the Food Retail Sector’ (2014), p. 14.
However, if the supplier enjoys a strong product, then its seller power raises even vis-a-vis strong buyers because the
buyer also is dependent on the supplier, a situation discussed with dealing with mutual dependence below.

78 American Antitrust Institute [2008], p. 104.

78 Carstensen ‘Buyer Power and the Horizontal Merger Guidelines: Minor Progress on an Important Issue’ (2012),
p- 799.

70 Also suggesting that substantial buyer power may arise in the presence of relatively small market shares see
Doyle and Inderst (2007), p. 215.
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whenever a supplier depends on a buyer, as confirmed by the Commission’s finding in food
retailing cases where when a buyer represented 22% of the profits of a supplier, that supplier
depends on the buyer and said buyer had substantial buyer power vis-d-vis that party.”!
Nonetheless, the fact that a party is dependent on a buyer does not mean that the buyer as a whole
has a dominant position because dominance is an erga omnes concept. An undertaking is
dominant in the market vis-a-vis all suppliers and other retailing competitors; therefore, it is not
sufficient to conclude that a buyer is dominant because it has substantial buyer power in relation
to some but not most of its suppliers. When that happens then the undertaking enjoys a relative
dominant position, a concept that exists in some national legislations, as discussed in chapter 9,
section 9.6 of this dissertation, but not in EU competition law. The discussion regarding up to
what extent and how situations that arise from the unilateral exercise of buyer market power of an
undertaking that is not dominant in the traditional EU competition law terms is carried out in
chapter 9 of this dissertation, dealing with the imposition of unfair purchasing practices.

6.4 Measuring the buying’s undertaking market power

Buyer power arises from different sources, as discussed in chapter 3, and the extent of it is
measured by means of different assessment tools, regardless of whether it is monopsony or
bargaining power. In this section, I analyze the five assessment tools that case law and
authoritative sources have identified as the most relevant in the determination of buyer market
power, namely: market shares, market concentration, alternative supply sources, gate-keeping
role, and dependence. These factors in conjunction represent by and large the synthetization of
buyer power sources. The assessment tools are not exclusive to buyer market power measurement
and are also frequently used for seller-side cases.

In my opinion, in the assessment phase of buyer power, competition authorities do not require
making a distinction between monopsony and bargaining power cases, in contrast to some
opinions that suggest this distinction is made in this competition stage.”? In my view, the
distinction regarding whether a conduct involves monopsony or bargaining power is
fundamental, but should be made before the assessment of buyer power whenever determining
the sources and behavioral forms. This is because buyer power sources explain buyer market
power’s origin, whereas these assessment tools quantify its degree. However, and as held through
this thesis, what should be distinguished from the outset is whether the market power exercised is

in the form of monopsony effect or bargaining power effect. That which determines whether the

71 Non-opposition to a notified concentration (Case COMP/M.1684 — Carrefour/Promodés) [2000] OJ C 164/5,
French public version, para. 52 (translation by the author). See also mentioning this 22% threshold as part of the
“threat point” theory Ezrachi and Ioannidou (2014), p. 81; and Kéllezi [2008], p. 70-71, who links the threat point to
dependence.

72 OECD ‘Policy Roundtables: Monopsony and Buyer Power’ (2009), p. 42; Office of Fair Trading, The
Competitive Effects of Buyer Groups.
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effect is one of monopsony or of bargaining power is not the existence of buyer power, but the
characteristics of the behavior. Furthermore, there is no need to make a distinction between
bargaining and monopsony power at the assessment stage because the assessment tools I discuss
below can be indistinctively applied to both types of buyer power.

6.4.1 Market shares

Market shares are a useful first indication but not a precise proxy for market power, as repeatedly
clarified by the CJEU, for both buyer and seller side cases.””> The larger the market shares of a
buyer in the upstream market, the more likely it is that it has substantial buyer market power.”**
Econometric findings by the Bundeskartellamt confirm this intuition: the larger the purchasing
volumes of an undertaking, the greater the impact on negotiated conditions and, thus, its buyer
power.”® Therefore, market shares above 50% act as a rebuttable presumption of (buyer) market
power in accordance with the AKZO presumption,’® but not of prices above (or below) marginal

797

costs,”®” and help competition authorities by serving as a screening device”® to determine the

existence of substantial market power and dominance.”®”

In a dualistic approach to buyer power cases, the market shares of the investigated undertaking(s)
will be calculated both in the upstream and downstream market.3® Importantly, in the upstream
market, the market share computation should include all buyers and not only those buyers that
also compete downstream with the involved undertaking.®®! For example, in the case of a

73 Judgment of 13 February 1979 in Hoffinann-La Roche v Commission, C-85/76, EU:C:1979:36, paras. 39-41;
Judgment of 30 January 2007, France Télécom v Commission, T-340/03, ECR, EU:T:2007:22, para. 100. Also
expressed in the Communication from the Commission — Guidance on the Commission's enforcement priorities in
applying Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings [2009] OJ C 45/7,
para. 13. Also applicable in concentration cases as stated in the Guidelines on the assessment of horizontal mergers
under the Council Regulation on the control of concentrations between undertakings [2004] OJ C 31/5, para. 14; see
also a US antitrust law perspective Ernest Gellhorn, Stephen Calkins and William E. Kovacic, Antitrust Law and
Economics in a Nutshell (Thomson/West 2004), p. 132-140; American Bar Association, Market Power Handbook:
Competition Law and Economic Foundations [2012], p. 93.

7% See chapter 3, sections 3.3 and 3.4 for buyer power sources. Similarly, see: Guidelines on Vertical Restraints
[2010] OJ C 130/1, para. 116; European Commission and others (2000), p. 9; Doyle and Inderst (2007), p. 215;
Ezrachi and De Jong (2012), p. 258.

75 Bundeskartellamt ‘Summary of the Final Report of the Sector Inquiry into the Food Retail Sector’ (2014), p. 10.
7 Judgment of 3 July 1991 in AKZO v Commission, C-62/86, EU:C:1991:286, para. 60; Hay (1991-1992), p. 822;
see also: Faull and Nikpay, [1999], para. 6.314. Cf with Carlton’s critical view of market share’s suitability, who
claims that “the definition of a market and the use of market shares and changes in market shares are at best crude
first steps to begin an analysis. I would use them to eliminate frivolous antitrust cases when shares are low, but
would use them cautiously for anything else”, in Carlton (2007), p. 3.

77 Werden (2014), p. 4.

798 Carlton (2007); Monti, [2007], p. 124-127.

7 Judgment of 13 February 1979 in Hoffmann-La Roche v Commission, C-85/76, EU:C:1979:36, para. 39; similarly,
see: Hay (1991-1992), p. 821; Areeda, Hovenkamp and Solow, [1995], p. 243; Motta, Competition Policy: Theory
and Practice [2004], p. 117; Cook and Kerse, [2009] 235, p. 235; Niels, Jenkins and Kavanagh, [2011], p. 124.

800 Monti, [2007], p. 143.

801 Chen ‘Buyer Power: Economic Theory and Antitrust Policy’ (2007), p. 18.
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purchasing market for oil, the computation must include buyers that acquire oil to process it into

gasoline and buyers that acquire oil and process it as plastic.5%?

The Notice on Market Definition defines the Commission’s methodology for market share
computation and bases it on the sales of the products in the relevant area.’”> In a buyer power
case, this would be represented by the proportion of the relevant product acquired by the involved
undertaking 3 In practice, this is calculated through companies’ estimates, and industry studies
carried out by consultants or trade associations. If the data is not available, then the Commission
requests the information directly from the undertaking(s) investigated. Other indicators, however,
can be used to provide useful information for the calculation and valuation of market share, such
as: capacity, the number of players in bidding markets, units of fleet as in aerospace, or the
reserves held in case sectors such as mining.3%°

Important shortcomings must be borne in mind, with regard to market share analysis.?® Firstly,
as market shares are directly derived from the market definition, any flaws in the determination
of the latter will impact the outcome of the market share estimation. Secondly, the market shares
interpretation must be made in its relative context and not in abstracto, reflecting the
circumstances of the case.®”” Thirdly, market share analysis does not involve analysis of barriers
to exit or entry because it is a static exercise and, therefore, lacking in depth concerning future
competition. Fourthly, and as noted by Hay, market share analysis is retrospective, whereas
market power is dynamic because “the degree of market power enjoyed by a firm depends on

how much business it will lose to rivals if it attempts to raise prices above competitive levels.”8%8

6.4.1.1 Standard thresholds

Concerning the application of Article 102 TFEU, the CJEU has established in 4KZO v
Commission that a finding of 50% market share constitutes a rebuttable presumption for the

802 Carstensen ‘Buyer Cartels Versus Buying Groups: Legal Distinctions, Competitive Realities, and Antitrust

Policy’ (2010), p. 19.

803 Commission Notice on the definition of relevant market for the purposes of Community competition law [1997]
OJ C 372/5, para. 53. Market shares can be calculated regarding sales, quantity, amount of suppliers, capacity, etc.
Hovenkamp points out that other data can be used in the computation of market shares, such as revenue, units of
output manufactured, units of output sold, capacity or a mix of these variables. If markets are competitive, using any
of these indicators will tend to give the same result; see: Hovenkamp, [2005], p. 122.

804 European Commission and others (2000), p. 19.

805 Commission Notice on the definition of relevant market for the purposes of Community competition law [1997]
0OJ C 372/5, para. 54.

806 Raising these issues see, inter alia: Hay (1991-1992), p. 821-822; Oinonen, [2010], p. 169-170; Niels, Jenkins and
Kavanagh, [2011], p. 123-124.

807 Judgment of 13 February 1979 in Hoffimann-La Roche v Commission, C-85/76, EU:C:1979:36, paras. 40-41; see
also: Communication from the Commission — Guidance on the Commission's enforcement priorities in applying
Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings [2009] OJ C 45/7, para. 14.
808 Hay (1991-1992), p. 821-822.
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existence of dominance.’” The Commission has stated that dominance is unlikely if the
undertaking’s market share is below 40%, unless specific circumstances make competitor’s
constraint ineffectively.®!’ However, in British Airways v Commission, a buyer power case,
dominance was found with a market share below 40%, which I discuss at length in the

subsequent section.?!!

In concentration cases, market shares are used for determining whether the concentration could
lead to a significant impediment of effective competition, particularly, but not exclusively, due to
the creation or strengthening of a dominant position.®'?> Hence, competition risks can be triggered
even absent dominance, and some buyer power cases, particularly at the national level as I
discuss in chapter 9, confirm that buyer power may trigger competition concerns even in
relatively low market shares scenarios or when a buyer is powerful vis-a-vis its suppliers in a
bilateral situation. The Commission takes into consideration market shares of the merging firms
pre and post-merger to evaluate the impact of the operation. The practice in buyer power cases
shows that mergers between two or more buyers may significantly impede competition, if no
proper commitments are entered into, even if the parties have substantially less than 40% of
market share post-merger vis-a-vis its suppliers, as happened in the buyer mergers of

Kesko/Tuko,®> Rewe/Meinl®'* and Carrefour/Promodés.815

Additionally, market shares are also used as an indicator for delineating ‘safe harbors’ inside of
which agreements and concentrations are deemed as falling outside of the prohibitions because of
their non-significant effect on trade between MS.%!® Concerning the latter, the Commission has

809 Judgment of 3 July 1991 in AKZO v Commission, C-62/86, EU:C:1991:286, para. 60. Contrast this with the US
antitrust case law that holds that it is doubtful that market shares as high as 60% or 70% are enough to determine
monopolization cases, see: United States v. Alcoa, 148 F.2d 416 (2nd Cir. 1945).

810 Communication from the Commission — Guidance on the Commission's enforcement priorities in applying
Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings [2009] OJ C 45/7, para. 14;
see also for concentration cases a similar view on the applicable thresholds in the Guidelines on the assessment of
horizontal mergers under the Council Regulation on the control of concentrations between undertakings [2004] OJ C
31/5, para. 17.

811 Judgment of 15 March 2007 in British Airways v Commission, C-95/04 P, EU:C:2007:166; Judgment of 17
December 2003, British Airways v Commission of 17 December 2003, T-219/99, ECR, EU:T:2003:343, para. 211;
Commission Decision of 14 July 1999 relating to a proceeding under Article 82 of the EC Treaty (IV/D-2/34.780 -
Virgin/British Airways) [2000] OJ L 30/1, para. 41.

812 Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations between undertakings
(the EC Merger Regulation) [2004] OJ L 24/1, Article 2.3; Bundeskartellamt ‘Summary of the Final Report of the
Sector Inquiry into the Food Retail Sector’ (2014), p. 17.

813 Commission Decision of 20 November 1996 declaring a concentration to be incompatible with the common
market (Case No IV/M.784 - Kesko/Tuko) Council Regulation (EEC) No 4064/89 [1997] OJ L 110/53, taken from
the unabridged version.

814 Commission Decision of 3 February 1999 relating to proceedings under Council Regulation (EEC) No 4064/89
(Case No IV/M.1221 - Rewe/Meinl) [1999] OJ L 274/1; Guidelines on the assessment of horizontal mergers under
the Council Regulation on the control of concentrations between undertakings [2004] OJ C 31/5, para. 17.

815 Non-opposition to a notified concentration (Case COMP/M.1684 — Carrefour/Promodés) [2000] OJ C 164/5,
French public version, paras. 52-55.

816 Judgment of 9 July 1969 in Voelk v Vervaecke, C-5/69, EU:C:1969:35, 5/7.
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held that even object agreements among undertakings that have a combined market share of 5%
of the relevant market are not capable of appreciably affecting trade and falling outside Article
101(1) TFEU.?" In the case of anti-competitive agreements by their effects the Commission in its
De Minimis Notice has stated that an agreement will not appreciably affect competition if: i) it is
entered into by competing undertakings with an aggregate market share not exceeding 10% of the
relevant market; and ii) it is entered into by non-competing parties, none of which not exceed a
market share of 15% in its respective relevant market.’!® For concentrations there is a rebuttable
presumption that operations in which the combined undertakings’ market share does not exceed
25% either in the common market or in a substantial part of it are not liable to impede effective

competition.®!

6.4.1.2 Thresholds under buyer power cases

In the case of buyer power, and in particular bargaining power, the case law and the
Commission’s practice reveal that bargaining power may raise competitive concerns under lower
market share thresholds than when compared to seller side cases. However, as discussed above,
this does not imply that effective buyer market power implies dominance, although it may
indicate that buyers enjoy a preferential bilateral position vis-a-vis their suppliers, which allows
them to effectively exercise their buyer power. This appears to be the case for all spheres of
competition law: agreements, dominance and concentration cases.

Bargaining power can be exercised without the undertaking being dominant, as pointed out by
the literature.??° This implies that an undertaking may enjoy substantial market power with
relatively low market shares. The conundrum posed by this situation is that a non-dominant buyer
may unfairly exercise buyer market power that against its suppliers, if it were dominant would be
captured by EU competition laws, but as the buyer is not dominant, its purchasing conduct falls
outside of the scope of EU competition law in most occasions, as I discuss in chapter 9.82! The
same, however, does not hold true for monopsony cases. For monopsony power to be applied in a
profitable and non-transitory manner, the existence of a sole buyer (or few and arguably very
large buyers) is required. In other words, it is unlikely that monopsony power may exist in the

817 Commission Notice — Guidelines on the effect on trade concept contained in Articles 81 and 82 of the Treaty

[2004] OJ C 101/81, para. 52.

818 Communication from the Commission — Notice on agreements of minor importance which do not appreciably
restrict competition under Article 101(1) of the Treaty on the Functioning of the European Union (De Minimis
Notice), [2014] OJ C 291/1, para. 8.

819 Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations between undertakings
(the EC Merger Regulation) [2004] OJ L 24/1, recital 32.

820 Kirkwood ‘Buyer Power and Exclusionary Conduct: Should Brooke Group Set the Standards for Buyer-Induced
Price Discrimination and Predatory Bidding?’ (2004-2005), p. 637-639; Chen ‘Buyer Power: Economic Theory and
Aantitrust Policy’ (2007), p. 31; Butta and Pezzoli (2014), p. 165.

821 See also: raising this concern and suggesting that a possible solution should be the implementation of unfair
competition law in Pera; see also highlighting the little room for application of abuse of dominance in buyer power
cases and the adoption of ad-hoc solutions: Butta and Pezzoli (2014).
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absence of dominance. Therefore, the assessment and evaluation of buying side market shares
should reflect these particularities.

1322 case of British Airways v

Concerning dominance and as mentioned supra, in the exceptiona
Commission, the CJEU confirmed the General Court’s Judgment that an undertaking with a
market share of 39.7% in the downstream market of the sale of airline tickets, and also a high but
undisclosed market share in the upstream market of the purchasing of travel agencies services

may be in a situation of dominance with respect to its competitors.’?*

The main issue of the case, which I discuss concerning buyer power leveraging in chapter 7,
section 7.7, was the granting of supra-competitive bonuses to travel agents based on the volume
of airline tickets sold to clients by British Airways and whether or not this was an abuse of its
dominant position in the service of air passenger transportation. The General Court found that a
market share even as low as 39.7% for the air ticket sales handled by IATA as a travel agency
coordinator was still enough to find British Airways a dominant undertaking, by assessing the
large market shares of BA as a purchaser of travel agency services and as a provider of air
transport, as well as comparing “the ratio between the market share held by the undertaking
concerned and that of its nearest rivals”.®?* The General Court reasoning seems to factor in a
dualistic approach to buyer market power and market power leveraging because even though the
dominance of British Airways was to be assessed in its condition as a purchaser of services,*?* the
“economic strength which BA derives from its market share is farther reinforced by the world
rank it occupies in terms of international scheduled passenger-kilometres flown, the extent of the
range of its transport services and its hub network”,32 all characteristics of British Airways as a

seller in the downstream market and not in the upstream market as a buyer.

Because of its strength in both the upstream and downstream market and, therefore, substantial
market power in both markets, the General Court concluded that:
BA is therefore wrong to deny that it is an obligatory business partner of travel agents established

in the United Kingdom and to maintain that those agents have no actual need to sell BA tickets.
BA's arguments are not capable of calling into question the finding, in recital 93 of the contested

822 As noted by Whish and Bailey and confirmed by my research on buyer power matters, the decision represents
“the first (and only) occasion on which an undertaking with a market share of less than 40 per cent has been found by
the commission to be in a dominant position under Article 102”, in Whish and Bailey, [2015], p. 193.

823 Judgment of 15 March 2007 in British Airways v Commission, C-95/04 P, EU:C:2007:166; Judgment of 17
December 2003, British Airways v Commission of 17 December 2003, T-219/99, ECR, EU:T:2003:343, para. 211;
Commission Decision of 14 July 1999 relating to a proceeding under Article 82 of the EC Treaty (IV/D-2/34.780 -
Virgin/British Airways) [2000] OJ L 30/1, para. 41.

824 Judgment of 17 December 2003, British Airways v Commission of 17 December 2003, T-219/99, ECR,
EU:T:2003:343, para. 210.

825 Judgment of 17 December 2003, British Airways v Commission of 17 December 2003, T-219/99, ECR,
EU:T:2003:343, para. 191.

826 Judgment of 17 December 2003, British Airways v Commission of 17 December 2003, T-219/99, ECR,
EU:T:2003:343, para. 212.
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decision, that BA enjoys a particularly powerful position in relation to its nearest rivals and the
largest travel agents.®?’

A buyer oriented interpretation of British Airways v Commission offers a good explanation as to
why the CJEU confirmed the finding of dominance at such lower threshold levels when
compared to the standard dominance presumptions for seller-side cases.®?® Whenever a buyer of
travel agency services also possesses substantial seller market power regarding air passenger
transportation it has dual market power, upstream and downstream fitting the hourglass shape.
When an undertaking fits the hourglass shape, the competitive risks posed by buyer power are
increased as the buyer exerts buyer and seller market power concomitantly, one reinforcing the
other. An analysis of the case indicates that both the Commission and the Courts were concerned
with the foreclosing effect that buyer power through fidelity-enhancing rebates had in the
downstream market, in addition to the risks of anti-competitive effects among travel agents’
competition. This connection between market power in the upstream and downstream markets
was caused by the leveraging of it: if British Airways offered conditions to its travel agents that
were so attractive, the travel agents were mainly going to sell airline tickets to end consumers of
British Airways rather than those of its competitors. By British Airways being able to control this
distribution channel of sales by capturing the supply of travel agency services to airlines, it was
able to strengthen its dominance in the downstream market as an airline carrier.

However, British Airways v Commission and its finding on dominance on such low market share
thresholds is an extraordinary case. Therefore, and due to the lack of further case law reaffirming
this position, it is difficult to conclude whether this constitutes an isolated decision, whether
buyer power dominance can be found on lower market share thresholds, or if other circumstances
of the case, such as the stringent and formalistic approach the Courts have with regard to rebates
had an influence in the case.

In my view, a conservative approach to the finding of dominance at such low market share
thresholds such be adopted, even if by doing so the Commission and the Courts recognized the
likelihood and broader extent of the anti-competitive effects generated by an hourglass
undertaking exerting buyer market power. Therefore, the correct interpretation of this
considerably low market share threshold has to be restrictive and not be applied to all seller cases
or all buyer power cases. The 40% market share threshold may in principle be a reference for
buyer power cases where the investigated undertaking also possesses substantial downstream
market power. In those cases in which a buyer does not possess substantial downstream market
power, I argue that, in the absence of guidance from the case law, the contrast to other buyer

87 Judgment of 17 December 2003, British Airways v Commission of 17 December 2003, T-219/99, ECR,
EU:T:2003:343, para. 217 (emphasis added).
828 Judgment of 3 July 1991 in AKZO v Commission, C-62/86, EU:C:1991:286, para. 60.
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power with very high market shares,®?° and based on buyer power economics, finding a buyer to
be dominant with a market share as low as 40% would lead to instances of over-enforcement,
particularly concerning bargaining power.

This conservative approach to a lower dominance threshold as the rule of thumb for all buyer
power cases appears also to be the Commission’s view when arguing that its “experience
suggests that dominance is not likely if the undertaking's market share is below 40% in the

relevant market.”83°

Nevertheless, this conservative approach regarding the finding of dominance and the application
of competition law has been partially challenged by statutory national law provisions establishing
relative dominant positions and, especially by recent modifications of national competition laws
specifically designed to address an imbalance in the food retailing industry, as I discuss in further
detail in chapter 9.83! These national competition policy choices that trigger the application of
dominance under low market share thresholds as allowed by Article 3.2 of the Regulation 1/2003
do not find support in the EU case law and are not followed by the majority of MS.

From a comparative perspective, the contrast with US antitrust law of adopting very low market
share thresholds for finding absolute or relative dominance is striking; in the US the case law has
clarified that cases of monopolization/monopsonization can only arise if the market shares are
around 70% but not below.®? Thus, in the US antitrust law appears to sanction monopsony
practices while leaving bargaining power issues less attended by antitrust rules, whereas in EU
competition law both bargaining power and monopsony power appear to be under much tighter
scrutiny.

In addition to dominance thresholds, market shares are also used regarding the creation or
strengthening of substantial buyer market power through concentrations that may significantly
impede effective competition and the creation of buyer power through buyer agreements among
undertakings.

Regarding concentration cases, the Commission’s practice, particularly in the case of food-
retailing, sheds some light on what proportion of the supplier’s sales may be sufficient for a buyer
to exercise significant buyer power that may lead to a significant impediment to competition and

829 Such is the example of Irish Sugar v Commission, where Irish Sugar was found to have abused its dominance as
purchaser of water transport services by demanding its suppliers not offer sugar transportation services to its
competitors. In this case, Irish Sugar enjoyed a very large market share in the Irish market for sugar, of 90% and
88% throughout the period of investigation. Commission Decision of 14 May 1997 relating to a proceeding pursuant
to Article 86 of the EC Treaty (IV/34.621, 35.059/F-3 - Irish Sugar plc) [1997] OJ L 258/1, partially ratified by the
General Court in Judgment of 7 October 1999, Irish Sugar v Commission, T-228/97, ECR, EU:T:1999:246.

80 Communication from the Commission — Guidance on the Commission's enforcement priorities in applying
Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings [2009] OJ C 45/7, para. 14.
81 For a detailed discussion of these lower thresholds applicable to the food retailing sector see chapter 9, section
9.6.1.

832 United States v. Alcoa, 148 F.2d 416 (2nd Cir. 1945).
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a situation of economic dependence for its supplier.®** In this context, economic dependence of a
supplier to a buyer does not necessarily imply that the buyer is dominant in the purchasing
market. Dependence should be regarded as a relative concept that describes an asymmetrical
relation between two parties where the economic viability of the dependent party is tied to the
existence of the commercial relationship,®** whereas dominance is an objective concept that does

not involve a bilateral relation.’>

In Rewe/Meini®>® and Carrefour/Promodés,®’ these two concentration assessments regarding
food retailing were declared compatible thanks to the submission of commitments that palliated
the buyer-power related anti-competitive concerns.®3® In the case of Carrefour/Promodes, it was
concluded that the merged undertaking, that would have 25-35% of market share in the

downstream market,3*°

could exercise upstream buyer power if it were able to reach a “threat
point” [taux de ‘menace’]* This threat point, calculated at 22% of the profits earned by a
supplier pursuant to a series of sector and case specific surveys, was said to create a situation in
which the supplier would be dependent on a buyer as the “loss of a customer (with that market
share) would threaten the very existence of their business”.**! The Commission concluded that,
when a buyer exceeds such a threshold in the turnover of one of its suppliers, the latter is found to

be in a de facto situation of “economic dependence” 342

Importantly, and a factor that may easily be overlooked, is that this 22% does not represent the
undertaking’s market shares in the purchasing market but instead represents the ratio of sales that

833 Economic dependence is discussed as a buyer market power assessment tool in chapter 6, section 6.4.3.2 and
chapter 9.

834 European Commission ‘Tackling Unfair Trading Practices in the Business-to-Business food supply chain’ (2014),
p. 11.

835 Pera, p. 17; see also suggesting a similar idea but distinguishing between buyer power and bargaining power —
which in reality is dependence: European Competition Network (2012), para. 73.

836 “The Commission asked producers above what proportion of turnover, with a given customer could not be
switched to other sales channels without difficulty. It transpired that on average 22% of turnover is the say, of one
branded goods producer who makes ‘must figure above which a customer can be replaced only at carry’/products, as
Rewe/Billa and Meinl risk losing the cost of very heavy financial losses, if at all”, Commission Decision of 3
February 1999 relating to proceedings under Council Regulation (EEC) No 4064/89 (Case No IV/M.1221 -
Rewe/Meinl) OJ L 274/1, para. 101.

87 Non-opposition to a notified concentration (Case COMP/M.1684 — Carrefour/Promodés) [2000] OJ C 164/5,
French public version, paras. 52-55.

838 See also: discussing the buyer power aspects of these two cases: van Doorn, p. 163-164.

839 Non-opposition to a notified concentration (Case COMP/M.1684 — Carrefour/Promodés) [2000] OJ C 164/5,
French public version, para. 60.

840 See also discussing the existence of this “taux de menace” for this case: Kéllezi [2008], p. 82.

841 Non-opposition to a notified concentration (Case COMP/M.1684 — Carrefour/Promodés) [2000] OJ C 164/5,
French public version, para. 52 (translation by the author); see also: mentioning this 22% threshold as part of the
“threat point” theory Ezrachi and Ioannidou (2014), p. 81 and Kéllezi [2008], p. 70-71, who link the threat point to
dependence.

842 Non-opposition to a notified concentration (Case COMP/M.1684 — Carrefour/Promodés) [2000] OJ C 164/5,
French public version, para. 52 (translation by the author); see also: supporting this, Doyle and Inderst (2007), p.
213.
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a buyer signifies for a particular buyer. However, this situation was not isolated concerning a
single supplier of a single product (which qualifies as an individual market) but happened in at
least ten of the markets affected by the merger.3*3 In practice this may imply that even a buyer
with a small total purchasing market share may still have relative buyer power vis-a-vis a
particular supplier but not general buyer power and at least for concentration assessments relative
buyer power may be an issue that can, along with other circumstances, imply that the operation is
not compatible with the internal market.

In connection to food retailing and buyer market shares that may indicate substantial buyer
market power vis-a-vis suppliers, the literature suggests even lower thresholds. For instance, Pera
has suggested other indicative figures; if the shares are between 20% and 10%, buyers have a
“strong negotiating power to retailers”, and below 10% “there would not be an asymmetric
s