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Abstract: This article intends to launch a discussion on the possibilities of introducing more
sustainability into the rules on granting State aid. State aid law constitutes a crucial part of the internal
market regulation. In principle, granting public support to companies is prohibited in the European
Union (EU) as such state intervention distorts competition. In some cases, however, aid may be
allowed if it pursues a legitimate public policy objective such as research, regional development,
transport or environmental protection. In 2017, the EU Member States spent EUR 116.2 billion, i.e.,
0.76% of GDP, on State aid at the EU level. While aid to the environment and energy saving promotes
sustainability, the question is whether other types of aid also do so. This article provides a brief
explanation of the rationale behind State aid control, explains how ‘good aid’ may be approved by
the European Commission or EFTA Surveillance Authority (ESA) before it is granted by the Member
States and proposes taking a closer look at the current guidelines for granting aid in the transport
sector. This sector has a serious impact on the environment and human well-being, while it is heavily
subsidised by the state.

Keywords: EU/EEA State aid law; State aid modernisation reform (SAM); internal market; competition
distortions; sustainable growth; transport sector

1. Introduction

In 2019, it is hardly necessary to argue that economic growth must be sustainable. In this
respect, sustainability is understood as securing the social foundation for people everywhere both now
and in the future, while staying within planetary boundaries [1]. As there exist numerous barriers,
gaps, and incoherencies that prevent market actors from contributing to sustainability, the necessary
transition towards sustainable growth requires an immense and coordinated effort from both the
international institutions, national authorities, companies, and consumers [2]. In this respect, the EU is
in a unique position due to its impact on both the Member States and companies through the legal
framework of the internal market. Currently, in addition to 28 Member States of the EU, the internal
market includes 3 Member States of the European Free Trade Association (EFTA), that is Norway,
Iceland, and Liechtenstein. While those states are not Members of the EU, they are well integrated into
the EU’s internal market through the Agreement on the European Economic Area of 1992 [3]. The EEA
Agreement is based on the Treaty of Rome that established the European Economic Community,
the EU’s predecessor [4]. At present, there are nearly 520 million people living in the EEA, which
makes it the world’s largest single market [5].

Given that one must act swiftly and efficiently to respond to the global risks caused by human
activity such as the climate change, the impact and potential of the EU/EEA law should be used to the
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fullest. Being aware of its leading role in responding to sustainability challenges, the EU has recognised
the necessity of achieving sustainability within the limits of our planet [6] and is committed to the UN
Sustainable Development Goals (SDGs) [7]. In this regard, one should mention a number of legislative
instruments such as the Public Procurement Reform of 2014 [8], the Circular Economy package [9],
and the Sustainable Finance Initiative of 2018 [10] that aim to open up for more sustainability into the
businesses [11].

As one may note, however, a prominent part of the internal market regulation—State aid
law—seems to present an unrealized potential in regard to promoting sustainability. The EU/EEA
rules on granting aid are currently under review, which take the form of a ‘fitness check’. In light
of the urgent need to further action towards sustainability, this article proposes to use that ongoing
review to launch a discussion on the possibilities to promote more sustainability when granting public
support to companies. In particular, the present article focuses on granting aid in the transport sector.
This is because transport has a considerable and negative impact on the environment and human
well-being while it is heavily dependent on public financing due to amongst others high costs of
infrastructure. Moreover, some of the rules on granting aid in the transport sector seem to be outdated
or even counterproductive when examined in the context of sustainability. Therefore, the time appears
to be ripe for their reconsideration.

In order to demonstrate why and how one could incorporate more sustainability into State aid law,
it is necessary to explain the reasoning behind State aid control that is exercised by the Commission
and EFTA Surveillance Authority (ESA) as regards the EU Member States and Norway, Iceland and
Liechtenstein, respectively. As a rule, the Commission or ESA must approve aid before it is granted
by the Member States. This process is, however, governed by different procedures depending on the
type of public support and its impact on the internal market. The present article draws thus attention
to both substantial and procedural provisions in the current regulations. When arguing in favour of
promoting more sustainability, references are made not only to relevant law and EU policy documents,
but also to scientific studies and literature that provide data on the environmental impact of transport.

1.1. State Aid Control as a Crucial Part of the Internal Market Regulation

EU/EEA State aid law is a European peculiarity that regulates granting public support in the
form of subsidies and other types of state measures that benefit companies such as tax exemptions,
state guarantees or loans on preferential terms. As a rule, granting State aid is prohibited, as such
financial support distorts competition by selectively favouring some companies. Likewise, the principles
of non-discrimination and undistorted competition are indispensable to the proper functioning of the
internal market. The reasoning behind introducing State aid control into the EU law was to prevent
detrimental subsidy races between the Member States and to safeguard a ‘level playing field’ for all
companies operating in the internal market.

In some situations, however, state interventions are necessary for a well-functioning and equitable
economy. The prohibition of granting aid is thus by no means absolute and, under certain conditions,
the Commission or ESA may approve aid that is compatible with the internal market. Importantly,
aid may be considered compatible only if its positive effects such as stimulating regional development,
research, development and innovation or providing local transport services in remote areas outweigh
the negative effects of aid, which are distortions of competition and trade between the Member States.

The Member States may thus be allowed to grant aid to correct ‘market failures’ and pursue
legitimate public policy goals. ‘Market failures’ amount to situations where the market fails to provide
the optimal level of a good or service because the assumptions that allow markets to provide optimal
outcomes do not hold. Typical examples of situations where market failures often occur include those
activities which have negative environmental impacts, because property rights associated with damage
to the environment often do not exist or are not enforceable, and the activities of small and medium
enterprises (SMEs), which suffer from various market failures including those caused by capital market
imperfections. Another example is research and development (R&D), where the spill overs created by
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R&D efforts lead to benefits (positive externalities) which cannot be captured by the firm carrying out
the research [12].

1.2. State Aid Law and Sustainability—Where Do We Stand?

The importance of State aid law and policy may be demonstrated by the size of public support
that qualifies as ‘aid’ under the Treaty on the Functioning of the European Union (TFEU) and by
referring to public policy goals that are pursued by granting aid [13]. In this respect, the relevant
data may be found in State Aid Scoreboards that are issued on a yearly basis by the Commission [14].
They comprise State aid expenditure made by the EU Member States and are based on information
provided by the national authorities. According to the 2018 State Aid Scoreboard, in 2017, the EU
Member States spent EUR 116.2 billion, i.e., 0.76% of GDP, on State aid at the EU level. It is an increase
of about 0.04 p.p. of GDP compared to 2016.

Most interestingly, about 53% of total spending, excluding agricultural aid, was attributed
to State aid to environmental and energy savings. In 2017, environmental protection and energy
savings was the prime reported policy objective, that is for which Member States spent the most for
Germany, Romania, Bulgaria, Austria, Sweden, Finland, Denmark, Estonia, the Czech Republic, Ireland,
the Netherlands, Cyprus, Slovenia, Luxembourg, the United Kingdom, and France [15]. Importantly,
spending on environmental and energy saving aid has increased [16]. In most cases public authorities
must financially support companies willing to invest in environmental protection and energy saving.
Therefore, this is a very positive development [17]. The data to be found in the State Aid Scoreboard for
Norway, Iceland and Liechtenstein show the same trend. Aid measures with environmental protection
and energy saving as their main objective received the largest proportion of aid in those states in 2017,
accounting for around 38% of all expenditure [18].

The current guidelines for granting energy and environmental aid undeniably help Member
States to design State aid measures that contribute to reaching their 2020 climate targets and to provide
sustainable and secure energy [19]. Still, in light of the urgent need to intensify efforts to achieve
more sustainability, one should ask to which extent granting other types of aid promotes sustainability
and if more could be achieved in this regard. Moreover, given that some sectors largely depend on
public support, the question is whether the granted aid may undermine the transition to sustainable
growth. In a global perspective, the policy of subsidizing fossil fuel consumption causes severe
economic distortions that compromise countries’ prospects of achieving equitable and sustainable
development [20]. Interestingly, research shows that this also concerns European countries [21]. In the
EU/EEA perspective, one should particularly mention the transport sector that due to its importance
to the economy and the costs of infrastructure necessarily requires considerable amounts of public
financing. Moreover, certain aid measures do not necessarily promote sustainability. For example,
the current guidelines for aviation open for granting investment aid to airport infrastructure and
start-up aid to airlines for operating new routes. At the same time, aviation is one of the fastest-growing
sources of greenhouse gas emissions [22].

At the same time, however, in 2010, the EU adopted the Europe 2020 strategy that focuses on
creating the conditions for smart, sustainable, and inclusive growth [23]. This strategy is referred
to in the Commission and ESA’s guidelines on granting aid to Important Projects of Common
European Interests (IPCEI) [24] regional aid for 2014–2020 [25] research, development and innovation
(R&D&I) [26] promoting risk finance investments [27], broadband infrastructure [28], as well as airports
and airlines [29]. Importantly, most of the guidelines that are in force have been revised as a result of an
ambitious State aid modernisation reform (SAM) that the Commission implemented in 2012–2016 [30].
SAM was based on three main objectives: (a) fostering sustainable, smart, and inclusive growth in a
competitive internal market; (b) focusing the Commission’s ex ante scrutiny on cases with the biggest
impact on the internal market, while strengthening the cooperation with Member States in State aid
enforcement; and (c) streamlining the rules to ensure faster decision-making [31].
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In this respect, however, a mere reference to sustainable growth as one of the EU’s objectives does
not necessarily result in incorporating sustainability defined as ‘securing the social foundation for
people everywhere both now and in the future, while staying within planetary boundaries’ into the
relevant provisions and taking it into account when approving aid. For example, in the guidelines
promoting risk finance investments, which aim to help SMEs obtain the necessary funding, the notions
of sustainability and sustainable development concern those enterprises and their ability to survive
without further public support [32]. Likewise, when the Commission argues that the data concerning
aid granted by the Member States in 2017 indicate that State aid control fosters sustainable, smart and
inclusive growth, it simply refers to a progressive shift from sector-specific aid to tackling horizontal
objectives of common interest, including cohesion. As the Commission points out, while about 50% of
total State aid was still allocated to supporting sectoral development, rescue and restructuring in the
early nineties, it currently only represents a very small proportion of aid disbursed. In 2017, about 94%
of total State aid spending was allocated to horizontal objectives of common interest (‘good aid’),
an increase of about 2 p.p. and 11 p.p., respectively, compared to 2015 and 2010. On the contrary,
State aid spending for rescuing and restructuring companies in difficulty decreased significantly over
the last 5 years, by about 15% annually, highlighting the fact that if aid to companies in difficulty is still
permitted, stricter conditions apply to ensure that the most appropriate and transparent restructuring
will restore and sustain the company’s long-term viability [33].

Sustainability understood as ‘securing the social foundation for people everywhere both now and
in the future while staying within planetary boundaries’ is included in the provisions of the General
Block Exemption Regulation (GBER) that concern urban development aid. One of the conditions for
granting such aid is that a given project supports the implementation of an ‘integrated sustainable
urban development strategy’ [34].

In light of the provided observations, a discussion on promoting more sustainability by granting
aid should no longer be limited to environmental and energy aid. This part of the relevant legal
framework has been subject of an extensive analysis of its efficiency or lack thereof, in particular,
with respect to environmental and energy taxation [35]. For this reason, this article will not delve into
this type of aid.

1.3. Why Launching a Discussion on More Sustainability in State Aid Law Now?

There are two reasons why opening a discussion on including more sustainability in State aid law
is recommended at this very moment. First, on 7 January 2019, the Commission launched in line with
the Commission’s Better Regulation Guidelines, the evaluation of the rules on granting aid that were
adopted as part of the above-mentioned reform State aid Modernisation (SAM). They said ‘fitness
check’ aims to provide a basis for decisions, to be taken by the Commission in the future, about whether
to further prolong or possibly update the rules. As the Commission explained, the ‘fitness check’ will
involve internal analyses by the Commission and public consultations as well as, in some cases, studies
prepared by external consultants or targeted consultations of specific stakeholders. In the author’s
view, this evaluation gives an opportunity to engage the national authorities, companies and other
stakeholders in a broader discussion on sustainability in State aid law and policy. In this respect, public
consultations may be particularly valuable as a starting point and a reference for further discussions
on a more advanced and technical level.

Second, on 10 September 2019, the President-elect of the European Commission, Ursula von der
Leyen, explained in more detail what she expects from the Commissioners-designates. Her ambition
to take ‘bold action against climate change’ is demonstrated by appointing Frans Timmermans as the
Commissioner responsible for coordinating the work on the European Green Deal, which is supposed
to ‘become Europe’s hallmark.’ As she emphasised, ‘At the heart of [the European Green Deal] is our
commitment to becoming the world’s first climate-neutral continent. It is also a long-term economic
imperative: those who act first and fastest will be the ones who grasp the opportunities from the
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ecological transition. I want Europe to be the front-runner. I want Europe to be the exporter of
knowledge, technologies and best practice.’

In regard to the question of promoting sustainability in the rules on State aid law, however,
it is even more important to draw attention to von der Leyen’s mission letter to Margrethe Vestager.
Vestager is designated to coordinate the whole agenda on a Europe fit for the digital age and continue
as the Commissioner for Competition responsible for State aid policy. In the mission letter to Vestager
the President-elect not only emphasised that ‘Each Commissioner will ensure the delivery of the United
Nations Sustainable Development Goals within their policy area’, but also stressed the importance of
the ongoing review of State aid rules and guidance [36].

Given the impact that the political agenda of the outgoing President of the European Commission
has had on State aid policy, the priorities of the President-elect of the European Commission should be
duly taken into consideration. When Jean-Claude Juncker presented his team on 10 September 2014,
he stressed his intention to be ‘serious about being big on big things and small on small things’ [37].
In State aid law, that resulted in amongst others investigations into tax rulings granted by some
Member States and much debated decisions concerning such multinational companies as Apple, Fiat or
Starbucks. At the same time, the Commission clarified when relatively minor in terms of amount state
investments in crucial local infrastructure normally do not count as State aid [38]. Moreover, in the
period 2014–2019, the Commission expanded the legal framework allowing to grant aid without the
Commission’s prior approval, which allowed the Commission to focus on ‘big cases’. Since 2015, more
than 96% of new state measures for which expenditure has been reported for the first time was granted
without the Commission’s prior approval [33].

While it is for the Commission to decide whether to propose promoting more sustainability by
granting aid and, if so, how to design the relevant provisions, this article aims to initiate a discussion
on that issue. As rightly pointed out by Svenskt Näringsliv (the Confederation of Swedish Enterprise)
in its input to the ‘fitness check’ of the 2012 State aid modernization package, ‘One of the key issues in
our time is climate change, an issue of importance for whole mankind and for future generation. In line
with this, state aid rules as well as other regulations must benefit the development towards lower
carbon emissions and ultimately a carbon emission free economy. The Commission should therefore
weigh in the climate parameter in all the state aid rules, to make sure that measures to address climate
change are made possible, and that state aid that drives carbon emissions are phased out’ [39].

2. Analysis and the Findings

2.1. The Rationale for State Aid Control in the Internal Market

A well-functioning internal market is at the heart of the ambitious project of the European
integration. The proper functioning of the internal market, however, depends on safeguarding
an undistorted competition and a ‘level playing field’ for all market participants. By ensuring that
companies compete fairly with each other the European competition policy aims to encourage enterprise
and efficiency, create a wider choice for consumers and help reduce prices and improve quality of goods
and services. The EU/EEA competition law addresses such anti-competitive behaviour of companies
as the creation of a cartel between competitors, which may involve price-fixing and/or market sharing
or—in situations in which a company that holds a dominant position on a given market—an abuse
of that position by for example charging unfair prices, limiting production, or refusing to innovate
to the prejudice of consumers. The relevant legal framework also encourages liberalization that is
opening markets for more competition, as it was the case in the railway, telecommunications, postal or
energy sector.

Yet, given the state’s (at least theoretically) ‘unlimited resources’ and its dual capacity as a public
authority and a market participant competing with private companies in the market, the EU/EEA also
addresses state interventions that may efficiently distort competition in the internal market. Therefore,
State aid control was introduced into the EU Treaties to prevent Member States from granting financial
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support to their national champions. Such subsidies would inevitably result in retaliatory measures
taken by other Member States. This would lead to detrimental and expensive ‘subsidy races’ and
‘beggar-thy-neighbour’ policies that would undeniably undermine the creation and proper functioning
of the internal market.

Importantly, the notion of State aid is wider than the notion of subsidy that amounts to a positive
economic advantage such as a direct grant. State aid covers any state measure that amounts to
an economic advantage being granted by the state or through state resources on a selective basis,
which distorts or at least threatens to distort competition and is likely to affect trade between the
Member States [40]. Hence, both direct grants, capital injections, guarantees or loans on preferential
terms as well as tax waivers, tax exemptions or tax reductions may qualify as aid. This is because a
tax exemption has the same effect on a recipient company as a direct grant: it strengthens its position
when compared to its competitors.

As noted, the ban on granting aid is by no means absolute and the EU/EEA law leaves room for
a number of policy objectives for which aid can be considered compatible with the internal market
if its positive effects outweigh competition distortions. The compatibility assessment is an exclusive
competence of the Commission and ESA. Under certain conditions, they may authorize the Member
States to grant aid.

Interestingly, while the main reason why State aid control was introduced into the EU law was the
prevention of subsidy races and thus the ban on granting aid, the evolution of State aid law and policy
shifted their focus towards facilitating the pursuit of legitimate public policy goals by efficient state
interventions and promoting fiscal discipline [41]. The current regulations provide for a number of
possibilities of granting ‘good aid’ and, depending on the complexity of a given aid measure, different
procedures are to be followed. More sustainability is undeniably a legitimate objective that should be
promoted by granting ´good aid´.

2.2. State Aid Control in Practice—How to Grant ‘Good Aid’?

Under the EU/EEA State aid rules, the Member States in principle have to notify aid to the
Commission or ESA before implementation [42]. Aid can only be implemented once it has been
approved. The Member States must thus observe the ‘stand-still’ clause. Otherwise aid is considered
to be illegal. If a Member State not only infringes the ‘stand-still’ clause, but also grants aid that is
found to be incompatible with the internal market, it must be repaid with interest [43]. In practice,
the recipient companies have very slim chances to avoid such repayment. The purpose of recovery
is to restore the situation which existed in the internal market before the aid was paid, that is before
competition was distorted [44].

2.2.1. General Block Exemption Regulation (GBER)

While the obligation to notify aid enables the Commission and ESA execute State aid control,
the notification is time and resource consuming for both the Commission or ESA and the Member
States. Therefore, given the positive experiences from the field of antitrust law, the Commission
introduced block exemptions into State aid law [45]. The Commission exempted some aid measures
from the notification obligation, provided that certain conditions are fulfilled. This ensures that the
aid measures are compatible with the internal market. The adoption of GBER provided the Member
States with legal certainty and reduced the Commission and ESA’s workload. They may thus focus on
cases most liable to distort competition. The exempted measures must be simply communicated to the
Commission or ESA, but they are not subject to a ‘stand-still’ clause and can be quickly implemented
by public authorities.

The possibility to exempt aid from notification was introduced in 2008 when the original GBER
was adopted [46]. Following its expansion by adding new types of aid, increasing the permitted aid
intensities and thresholds above which aid must be notified in 2014 [34] and 2017 [47] the Member
States have been awarded a possibility to grant aid in a swift and simplified manner if the given aid
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fulfils all the GBER criteria. The simplification, however, was not the only objective the Commission
wished to attain when it decided to adopt the GBER. The second one was to incentivise the Member
States to spend more on aid that would contribute to achieving the Lisbon Strategy objectives [48,49].
The GBER enabled the Member States to grant more aid that would “stimulate growth and create more
and better jobs while making the economy greener and more innovative” [49].

The data provided by State Aid Scoreboards seem to confirm that the Commission succeeded.
As stated in the 2017 State Aid Scoreboard, “since 2015, more than 96% of new measures for which
expenditure has been reported for the first time fell under the General Block Exemption Regulation,
i.e., an increase of about 28p.p. compared to 2013. Looking at all measures for which expenditure has
been reported (and not only new measures), about 82% of all measures were block exempted in 2017,
an increase of respectively about 6p.p. and 22p.p. compared to 2015 and 2013. In terms of spending,
total expenditure on GBER measures in the EU represented about EUR 41.7 billion in 2017, i.e., about
38% of total expenditure” [33]. As regards the objectives for which the Member States decide to grant
aid under the GBER, “[t]he observed GBER uptake also complements EU policy initiatives such as i.a.,
the Europe 2020 Strategy; the Programme for the Competitiveness of Enterprises and SMEs (COSME);
ensuring sufficient flexibility and high amounts of R&D&I aid in a context of strong global competition;
or supporting easier deployment of broadband in line with the EU Digital Agenda that sets ambitious
goals for broadband infrastructure development to support growth in Europe” [33].

Those trends and changes in granting aid are a result of significant benefits of granting aid under
the GBER. The Regulation undeniably simplifies the procedure for aid-granting authorities at national,
regional and local level. This is crucial given that State aid regulations have become quite complex
and the risk of granting incompatible aid that must be repaid may discourage regional and local
authorities from undertaking interventions that could have many positive effects. As noted, aid may
also be disbursed more quickly. Moreover, the GBER introduced ex-post requirements for Member
States such as the requirement to evaluate large aid schemes and to ensure greater transparency on
aid awards. This contributes to a better use of public resources that are always scarce. As stated in
the Regulation, GBER applies only to transparent aid, which is defined as aid in respect of which it
is possible to calculate precisely the gross grant equivalent of the aid ex ante without any need to
undertake a risk assessment [50]. In this respect, the Regulation provides a list of measures that are
considered to be transparent. In addition, the GBER imposes conditions which aim to ensure that
the companies that receive aid will indeed undertake the project or activity which they would not
have undertaken had the aid not been granted. Therefore, one of the conditions of granting aid is
the so-called incentive effect [51]. It results from the idea behind granting aid, which is rectifying a
well-defined market failure.

At the same time, however, given that aid granted under GBER is not formally assessed by
the Commission or ESA as regards its compatibility with the internal market, the granted measures
must meet all the relevant conditions provided in the GBER. Only then, one may assume that the
competition is not excessively distorted and aid may be considered compatible. In practice, the GBER
defines thus in a very detailed way, both potential beneficiaries and aid they may receive with respect
to amongst others its form, amount, and intensity. This may exclude the possibility of designing a
state intervention that would be most appropriate in a given case and that could be exempted under
the GBER.

Such a detailed regulation of characteristics of aid may be a major challenge with respect to
promoting more sustainability. This is simply because it may be difficult to express sustainability
understood as “securing the social foundation for people everywhere both now and in the future,
while staying within planetary boundaries” by such factors as the form of aid or its maximum threshold.
In this respect, one must first expand the current understanding of the notion of sustainability in State
aid law, which in most cases is limited to environmental protection and energy saving. Moreover,
given the amount of aid that is currently granted under the GBER, any new provision must be carefully
considered as the risk of distorting competition is high. At the same time, however, such as exercise
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seems to be worth the effort. If the Commission succeeds in designing new or redesigning the current
GBER provisions with the view of promoting more sustainability, the results may be significant.

2.2.2. Guidelines on Granting Aid

State aid measures that are not automatically exempted from prior notification by the GBER are
not necessarily incompatible with EU/EEA state aid rules. They simply have to be notified by Member
States to the Commission or ESA that will examine whether they are in line with the relevant guidelines
on granting aid. Such guidelines, which are referred to as Communications, Guidelines or Notices,
set out the Commission and ESA’s policy with respect to a given type of aid. The guidelines provide
legal certainty to the Member States and the companies receiving aid as they are binding upon the
Commission and ESA.

While the necessary notification and the compatibility assessment may be time consuming,
the guidelines provide more flexibility in designing a state intervention. As a rule, every aid measure
must be assessed on a case-by-case basis and the Commission or ESA must take into account all
factors that are relevant in a given case. Following the SAM, aid may be considered compatible only
if all the following common compatibility criteria are met: (1) The aid measure must be aimed at an
objective of common interest; (2) It must be targeted towards a situation where aid can bring about
a material improvement that the market cannot deliver itself, for example by remedying a market
failure or addressing an equity or cohesion concern; (3) It must be an appropriate policy instrument to
address the objective of common interest; (4) The aid must change the behaviour of the company(ies)
concerned in such a way that it engages in additional activity that it would not carry out without the
aid, or it would carry it out in a restricted or different manner or location; (5) The aid amount must be
limited to the minimum needed to induce the additional investment or activity; (6) negative effects on
competition and trade between Member States must remain sufficiently limited; (7) the relevant acts
and pertinent information about aid awards must be transparent (public).

Currently, the Commission’s guidelines concern (1) horizontal rules which apply across all
industries, such as regional aid, R&D&I or environmental aid, (2) sector-specific rules such as aid to
broadband, broadcasting or postal services, and (3) specific aid instruments, that is guarantees and
export credit insurance.

As regards promoting more sustainability by granting aid under the guidelines, their flexibility in
designing state measures may make them more appropriate for that purpose than the GBER. Moreover,
a case-by-case assessment of a notified measure by the Commission or ESA will guarantee balancing
the sustainability and competition. This reduces the risk of granting aid that excessively distorts
competition and gives a possibility to gather more experience with measures that promote sustainability.
In a longer perspective, a positive experience with certain types of aid may lead to including them in
the GBER.

2.2.3. Compatibility Assessment Directly under the Treaty or the EEA Agreement

If a given aid measure falls outside the relevant guidelines or when there are no guidelines
that could apply, the Commission or ESA will have to apply directly Article 107(3) TFEU or 61(3)
EEA, respectively, in order to verify compatibility. In this respect, the measure is also assessed on a
case-by-case basis under the seven common compatibility principles as provided above. Likewise, in
case of guidelines, the Member States must notify aid and observe the ‘stand-still’ obligation.

2.3. More Sustainability in the Rules on Granting State Aid to the Transport Sector?

In 2011 in its White Paper ‘Roadmap to a Single European Transport Area—Towards a competitive
and resource efficient transport system’, the Commission presented a roadmap of 40 concrete initiatives
for the next decade to build a competitive transport system that would increase mobility, remove major
barriers in key areas and fuel growth and employment. At the same time, the Commission’s proposals
aimed to dramatically reduce Europe’s dependence on imported oil and cut carbon emissions in
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transport by 60% by 2050. By 2050, the key goals included: (1) no more conventionally-fuelled cars in
cities; (2) 40% use of sustainable low carbon fuels in aviation; at least 40% cut in shipping emissions;
(3) a 50% shift of medium distance intercity passenger and freight journeys from road to rail and
waterborne transport, (4) all of which will contribute to a 60% cut in transport emissions by the middle
of the century [52].

In 2016, in response to stakeholders as well as European institutions and bodies who have
requested to take stock and follow-up on the implementation of the 2011 White Paper, the Commission
published an implementation report of the 2011 Roadmap. As the report showed, there is still little
progress achieved towards the goals set in 2011 [53]. Indeed, in regard to the environmental issues,
transport represents more than a quarter of Europe’s greenhouse gas emissions and is the main cause
of air pollution in cities [54]. Although the Commission has made a significant progress by issuing
major legislative proposals and providing extensive analytical work in support of possible political
actions in the future, it is not sufficient [54]. It is thus crucial to identify all measures that will reduce
the transport’s negative impact on the environment and the human well-being and that will respond
to the new challenges.

In this respect, the Implementation report of 2016 draws attention to ageing and urbanization.
As the authors pointed out, the ageing society would require more emphasis on the provision of safe,
secure and reliable transport services featuring appropriate solutions for users with reduced mobility.
One may thus expect higher demand for door-to-door mobility and drivers assistance solutions. At the
same time, one may expect spending less public money on transport due to higher expenses related to
pension payments, health care and nursing. As regards the progressing urbanization, it will further
contribute to the problems affecting many agglomerations, such as congestion, air pollution, noise and
saturation of transportation hubs [55]. The transition to a more environmentally-friendly and efficient
transport is thus necessary. According to the European Environmental Agency, however, while most
other economic sectors, such as power production and industry, have reduced their emissions since
1990, those from transport have risen. Moreover, a reversal of this trend is currently not in sight [56].

As the transport sector is characterised by a large degree of public investments and the provision
of public transport services (in particular for passengers) relies to a large extent on public subsidies [57],
it is of interest to take a closer look at aid that is granted in that sector. Currently, aid may be granted
under both sector-specific rules such as Guidelines on State aid to airport and airlines, and horizontal
rules such as Guidelines on State aid for environmental protection and energy 2014–2020 [58], GBER or,
if necessary, directly under the TFEU or the EEA Agreement [59]. Moreover, if transport services are
qualified as Public Service Obligation, one must take into account specific provisions safeguarding that
aid is compatible with the internal market [60]. While this article does not pretend to provide a full
overview of possibilities of granting aid to transport, it draws attention to those provisions that are
most interesting from the point of view of sustainability. The sections below provide observations
concerning road transport, aviation, rail and maritime transport.

2.3.1. Road Transport

Road transport produces more than 70% of the overall greenhouse gas emissions from transport.
Additionally, road traffic is the most widespread source of noise, with more than 100 million people
affected by harmful levels in the EEA Member States [56]. In fact, the World Health Organization (WHO)
has classified traffic noise, including road, rail and air traffic, as the second most important cause of ill
health in Western Europe, behind only air pollution caused by very fine particulate matter [61]. The EU
has taken a number of initiatives aiming at reducing the CO2 emissions such as setting CO2 emission
standards for cars and vans [62], as well as heavy-duty vehicles [63], and imposing a requirement of
labels showing a car’s fuel efficiency and CO2 emissions [64].

In regard to the application of EU/EEA State aid rules to the road transport, the rules on
environmental aid are the legal basis for aid schemes supporting the demand for zero-emissions
vehicles and the charging infrastructure [65]. Clearly, the demand for such vehicles varies in the EU/EEA
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Member States, which is caused by amongst others their price, available charging infrastructure and
unlike levels of tax benefits and incentives provided by the Member States [66]. Not all Member States
may afford granting tax benefits or subsidies to the provision of the charging infrastructure, which
limits the efficiency of State aid rules for electric vehicles.

In this context, one must mention Norway that introduced a number of incentives to stimulate
the demand for zero-emission cars. In 2017, ESA approved the second scheme that subsidizes electric
cars to benefit the environment. In 2015, ESA approved (1) zero VAT rating for the supply and import
of zero-emission vehicles; (2) zero VAT rating for the leasing of zero emission vehicles; (3) zero VAT
rating for the supply and import of batteries for zero-emission vehicles; (4) reduced annual vehicle tax
for zero-emission vehicles; (5) exemption from road tolls for zero-emission vehicles; (6) free boarding
on classified national road ferries; and (7) favourable income tax calculation for employees benefitting
from private use of zero-emission company vehicle [67]. In 2017, ESA approved new measures, that is
(1) full exemption for zero-emission vehicles from annual tax/insurance tax; (2) a new exemption for
zero-emission vehicles from re-registration tax; and (3) a new more favourable depreciation rate for
electric cargo vans [68]. At present no other country in the world has more electric cars per capita
than this Nordic country [69]. The approximately 200,000 electric cars constitute around 7% of the
passenger car fleet. In March 2019, for the first time in history more than half of passenger cars that
were registered were fully electric [70].

The Norwegian success should be seen in light of the considerable resources the state is able to
spend to boost the demand for the zero-emission vehicles and to build the necessary infrastructure.
Moreover, in many Norwegian families an electric car is the car number two. While State aid rules
support the transition from fossil fuel to zero-emission vehicles, they cannot compensate for the lack of
funding in the state budget or consumer buying power.

Furthermore, given that electric cars should run on renewable energy, Norway is in a truly
unique situation. It has the highest share of electricity produced from renewable sources in Europe.
Hydropower accounts for the most of Norwegian power supplies [71] while wind power in now
dominating investments [72]. Access to such amounts of renewable energy, however, cannot be taken
for granted in other Member States. For example, if Germany phased out gasoline vehicles by 2030 as
called for by the Bundesrat, the country’s upper legislative chamber in a proposal made in October
2016, it would actually boost emissions by an amount comparable with the present-day emissions
of the entire country of Uruguay or the state of Montana [73]. This is because Germany is not able
to produce enough green electricity in time [74]. In the aftermath of the 2011 Fukushima disaster in
Japan, Chancellor Angela Merkel’s government decided to shut down all the German nuclear plants
by 2022. Currently, they generate around 13% of Germany’s electricity. Even though Germany is
moving towards energy transition at a fast pace and the renewable energy reached a record 47% of
total electricity produced in the first five months of 2019 [75], 30.4% of energy generation still comes
from coal and lignite. [76] In order to promote the transition to renewable energy sources Germany had
amongst others implemented a scheme to support undertakings producing electricity from renewable
energy sources and mine gas that was recently reviewed by the Court of Justice of European Union. [77]
A transition to zero-emission vehicles is thus a very complex task that requires public support on
many levels.

2.3.2. Aviation

In regard to aviation, the second largest emitter in the transport sector, it is one of the fastest-growing
sources of greenhouse gas emissions [78]. Direct emissions from aviation account for about 3% of the
EU’s total greenhouse gas emissions and more than 2% of global emissions. If global aviation was
a country, it would rank in the top 10 emitters [22]. Admittedly, the EU is taking action to reduce
aviation emissions in Europe and is working with the international community to develop measures
with global reach. In particular, one must mention the EU emission trading system that includes CO2
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emissions from aviation [79]. At the same time, however, EU/EEA law of State aid provides for a
possibility to grant aid to air transport [29].

The current guidelines on State aid to airports and airlines have been adopted as part of the SAM.
They refer to the Europe 2020 Strategy that underlines the importance of transport infrastructure as
part of the EU’s sustainable growth strategy for the coming decade and the Commission’s own White
Paper ‘Roadmap to a Single Transport Area’. The Roadmap emphasizes the importance of an efficient
use of resources, which means that transport has to use less and cleaner energy, better exploit a modern
infrastructure and reduce its negative impact on the climate and the environment and, in particular, on
key natural assets like water, land and ecosystems.

The concrete provisions regulating the conditions under which aviation aid may be granted are,
however, exclusively focused on promoting economic growth, regional connectivity, increased mobility
of the EU citizens and competitiveness of the EU. As the Commission admits, ‘The application of State
aid rules to the airport and air transport sectors constitutes part of the Commission’s efforts aimed
at improving the competitiveness and growth potential of the Union airport and airline industries.
A level-playing field among airlines and airports in the Union is of paramount importance for those
objectives, as well as for the entire internal market. At the same time, regional airports can prove
important both for local development and for the accessibility of certain regions, in particular against
the backdrop of positive traffic forecasts for air transport in the Union’ [80].

Due to the importance of the regional airports and the fact that they had received widespread
operating support from public authorities prior to the adoption of the current guidelines,
the Commission provided the Member States with a ten-year time frame to wind down operational
state aid to lossmaking airports even though such support for day-to-day running costs is the most
distortive form of state aid. That period was considered to be sufficient to make airports requiring
such aid profitable. In 2016, the Commission provided for more possibilities of granting aid to airports
by allowing investment aid to airports under 3 million passengers per annum, and operational aid
to airports under 200,000 passengers per annum, in a revision to the GBER. Granting aid to certain
airport has thus become even easier.

In light of the aim to reduce emissions from aviation, the Commission should review rules on
granting aid to airports and airlines. In particular, the operational aid to airports should be reconsidered.
In this respect, an interesting solution was proposed by one of the stakeholders who participated in
the public consultations being part of the ‘Fitness Check’. A Study by Transport and Environment
suggested that the Commission should assess the profitability of all airports receiving operational
aid at the five-year mark and proceed to wind down aid to all those not already on a clear path to
profitability. A model for such an approach is the 2010 reforms adopted to the state aid rules for
non-profitable coal mines. These reforms provided a roadmap for the ending of public subsidies to
loss-making mines, which were seen to be distorting the single market and supporting this carbon
intensive mode of electricity generation. Under these reforms, the Member States had to, year on year,
progressively reduce the amount of aid provided to such mines so as to eliminate all such aid by 2019.
To ensure these mines were closed in an orderly fashion, the Member States had to draft irrevocable
closure plans which detailed procedures for their winding down. Member States were permitted to
continue granting aid to the local communities affected by the closure of such mines (for example to
fund environmental clean-ups or retraining) but continuing aid to the mines themselves was strictly
prohibited [81].

While this solution is not necessarily ideal or even possible to be implemented in the aviation
sector, especially given the importance of aviation to the economies of the Member States, ignoring the
emissions and noise generated by air transport is not a solution either. Regrettably, electric aviation
is still much less advanced when compared to the zero-emission road transport. As one may add,
also here Norway intends to become a world leader. The Norwegian Air Sports Federation and Avinor,
a state-owned limited company that operates most of the civil airports in Norway, work towards
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developing electric aviation. The project is backed by the Norwegian Ministry of Transport and
Communications [82].

2.3.3. Rail

While both road transport and aviation contribute to an increase in greenhouse gases emissions,
rail is the exception—it is the only mode of transport which has reduced its emissions while increasing
passenger and freight volumes. Energy-efficient low-emission railway is therefore the solution to
address the current emissions gap compared to the ambition for 60% greenhouse gases reduction target
by 2050 for transport, as set in the 2011 Transport White Paper [83].

In this respect, the current guidelines on State aid for railway undertakings of 2008 have not
been updated as part of the SAM package. As pointed out by European Rail Freight Association,
the guidelines are outdated also in respect to environmental issues. In this regard, the Association
proposed creating a specific category of aid for the investments in retrofit of wagons or locomotives in
order to make them more interoperable or more environmentally-friendly. Currently, under GBER,
aid shall not be granted where investments are undertaken to ensure that undertakings comply with
Union standards already adopted and not yet in force. Yet, by way of derogation, aid may be granted
for (a) the acquisition of new transport vehicles for road, railway, inland waterway and maritime
transport complying with adopted Union standards, provided that the acquisition occurs before those
standards enter into force and that, once mandatory, they do not apply to vehicles already purchased
before that date, (b) retrofitting of existing transport vehicles for road, railway, inland waterway and
maritime transport, provided that the Union standards were not yet in force at the date of entry
into operation of those vehicles and that, once mandatory, they do not apply retroactively to those
vehicles [84].

The Community of European Railway and Infrastructure Companies (CER) and the European Rail
Infrastructure Managers (EIM) have suggested broadening the Guidelines by including possibilities
for public financing of additional incentive measures for the Railway Undertakings, such as aid for
digitization [85]. Indeed, a more efficient rail transport would make it more attractive, especially to
passengers that currently prefer to travel by plane. Obsolete infrastructure and inefficiency of rail
services do not encourage to travel by train.

As CER and EIM also pointed out, currently, the GBER does not include measures granted in the
rail sector. Such an option could be considered provided one may design aid measures that do not
excessively distort competition. Moreover, the Guidelines do not presume the compatibility of the State
aid beyond the set thresholds. Section 6 of the Guidelines provides for a specific assessment for aid for
coordination of transport. In particularly, it sets the intensity threshold for such aid, which for aid for
reducing external costs and interoperability aid amounts to 50% of the eligible costs. CER and EIM
would thus welcome greater flexibility on these thresholds, namely presumption of compatibility of all
types of aid for coordination of transport up to 100% of the eligible costs, or even a block exemption for
such measures. Again, this would need to be considered in light of the increased competition distortion.

Finally, CER and EIM propose an interesting shift in the EU policy with respect to aid in the
transport sector. As they argue, State aid rules should always be proportionate to current EU priorities.
One of them is addressing the climate change. As they argue, to adequately support railway transport
that bears high infrastructure and operating costs, but incurs significantly lower external effects on the
environment (pollution, accidents, greenhouse gas emissions), the Guidelines should allow for more
flexibility. Currently, the Guidelines allow aid for reducing external costs to be granted to the RUs
only to level the playing field with other modes of transport, but not to stimulate the railway sector
compared to more polluting modes of transport [86].

2.3.4. Maritime Transport

As regards the shipping sector, shipping emissions represent around 13% of the overall EU
greenhouse gas emissions from the transport sector (2015) [87]. In 2013, the Commission set out a
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strategy towards reducing greenhouse gasses emissions from the shipping industry. The strategy
consists of 3 consecutive steps: (1) Monitoring, reporting and verification of CO2 emissions from large
ships using EU ports; (2) Greenhouse gas reduction targets for the maritime transport sector, (3) Further
measures, including market-based measures, in the medium to long term.

The current guidelines on State aid to maritime sector were adopted in 2004 [88]. Even though
the Guidelines enumerate improving a safe, efficient, secure and environment friendly maritime
transport as the first of main objectives of granting aid, the main reasoning for granting public support
is encouraging the flagging or re-flagging to Member States’ registers and promote the competitiveness
of the Community fleets in the global shipping market.

As regards the necessity of reducing the emissions, the current rules allow for providing investment
support both for measures in the vessels, for infrastructure for emission-free maritime transport and
for technology development. Likewise, in case of zero-emission vehicles, the success of such measure
depends rather on the budgetary constraints of the member States. Moreover, electric vessels should
run on clean energy. In this respect, Norway is once again an example of investing public resources in
green transport [89].

3. Conclusions

Following an informal meeting in 2018 in Graz, the EU’s Environment and Transport Ministers
welcomed the Commission’s efforts in preparing the ‘Proposal for a strategy for long-term EU
greenhouse gas emissions reduction in accordance with the Paris Agreement’. The Graz Declaration
has also encouraged the Commission “to adopt a strategic holistic policy approach, including a
comprehensive strategy for, and a pathway towards, clean, safe, accessible and affordable mobility,
and also to strengthen innovation, competitiveness and social inclusion in Europe.” In this respect,
the Member States “together with cities, regions, companies and transport actors should be encouraged
and supported to increase their efforts towards zero-emission mobility through incentives and financing
instruments, which should be provided inter alia at European level and through a simplification of
State aid rules” [90].

This article attempted to shed some light on the possibilities of using rules on granting aid to
promote more sustainability in the transport sector. In spite of many initiatives that have already been
taken to reduce the impact of transport on the environment and human well-being, the results are
insufficient. Given that the transport sector heavily relies on public financing, it is worth considering
whether the subsidies and others forms of aid are in line with the idea of sustainable growth. Bearing
in mind the importance of that sector to the economy, however, any change in the legal framework
that influences its funding should be carefully considered. As pointed out, the Commission took into
account the role of regional airports when it updated the relevant guidelines and the GBER. At the
same time, given the impact of aviation on the environment and human well-being, one should start
phasing out aid measures that are detrimental to the environment and rather support investments that
promote sustainability. In light of the budgetary constraints, one must rather change the transport
policy and its objectives than argue for spending more money. The Member States must thus review
their priorities and put more emphasis on sustainable mobility.

At the same time, given the current understanding of sustainability in State aid law that does
not always correspond to securing the social foundation for people everywhere both now and in the
future, the notion of sustainable growth must be redefined and translated into concrete provisions.
The assessment of aid should take into account such factors as the expected CO2 emissions, the impact
on biodiversity or landscape.

Importantly, the relevant rules should be as simple and clear as possible. As von der Leyen pointed
out in her mission letter to Margrethe Vestager, ‘any legislation is only as good as its implementation’.
The use of GBER for new or adjusted rules on granting aid seems thus to be a good option, but it will
require a careful analysis of competition distortions. Another option is introducing more sustainability
into the relevant guidelines, which safeguards a case-by-case assessment of every measure and allows
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for gathering experience with the proposed state measures. The Commission cooperates with the
Member States in bringing the proposed measures in line with the current regulations. Therefore,
incorporating more sustainability into State aid law is feasible. This may be a difficult task, but the
question is whether we can afford not trying to incorporate more sustainability in State aid law.

Finally, the new Commission is expected to develop any new instrument to deliver on a ‘One
In, One Out’ principle. Every legislative proposal creating new burdens should relieve people and
businesses of an equivalent existing burden at EU level in the same policy area. Thus, von der Leyen
intends to work with Member States to ensure that, when transposing EU legislation, they do not add
unnecessary administrative burdens [36].
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