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Abstract

Copyright law is a mechanism for regulation of proiion and dissemination of cultural
products. In documentary storytelling reuse of cmgbyed material such as footage and
music is of great importance. This requires filmerakto get permission from right holders,
obtain a license or invoke fair use under copyrlght As most documentarians must handle
copyright issues in production, copyright law iuencing the practice of documentary
filmmaking in various ways. This article presentstiady of Norwegian filmmaker’s
experiences with and attitudes towards copyrighkepfinding is a widespread uncertainty
on copyright issues in general and in terms of kinvg exception from copyright, such as fair
use, in particular. It also discusses the widelicapons of the current copyright regime on

fundamental democratic ideals of cultural creatiaid free speech.
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Documentary in a Culture of Clearance:

A Study of Knowledge of and attitudes towards cagyrand fair use among

Norwegian documentary makers

Documentary film may be understood as an audioVvigeard of our culture. Modern
documentary includes a variety of forms and modeb sascinéma veritéinvestigative
journalism, the compilation film, and various kinofsreality television'. Documentary has
always had a strong position in television schexjided the genre has had a prominent role in
informing and educating citizens in a democratidety. Even though television has been
pivotal in the evolution of the genre, documentarsgn important genre for small-scale film
production companies. During the last decade, sédecumentaries have been box-office
successes at cinemas in Norway and other westanires.

Documentarians often use stock footage, photograptsic and other kinds of
archival material. This is especially the casehigtorical documentaries, or films
commenting on media and popular culture, but pibstcd people, groups or institutions may
also naturally require the reuse of cultural adefaSuch material is generally protected by
copyright. Reuse of cultural artefacts is an iSsunenost documentaries, even in the
observational mode oferité An artwork or a logo may be protected, as is maosia radio or
a television programme that happens to playing itemthe location of the shoot. Copyright
is a prerequisite in documentary production anddeg®me increasingly so during the last

decade.
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This paper presents a case study of Norwegian fdkars’ relationship to copyright.
The aim of the study is to illuminate whether awavitopyright influences creative choices
in documentary production. How do issues of coprigfluence the filmmaking process,
from the chosen subject of a documentary to createcisions concerning the choice of
image and soundtrack? And what is the filmmakenswedge of copyright law and how do
they comply with it? Of particular interest is thenderstanding of “safety valves” in
copyright law, exceptions from exclusive rights tlimes such as fair use. Debates among
filmmakers indicate great uncertainty about theteot) limits and implications of these rules
of exception. For a genre whose essence is docurgantlture through storytelling of reality
present and past, it may be of importance to inaiathrust these rules in order to fulfil a
critical function in the public sphere. The questizaised in this study have wider
implications, in particular concerning the issudreé speech. We may ask whether copyright

is an impediment to or a support for creative axyressive freedom in documentary.

COPYRIGHT, CULTURAL CREATIVITY AND FREE SPEECH

The issue of copyright has been at the forefromtigfussions on intellectual property in a
digital environment in two decades. Both in the la&d E.U legislation has been revised in
order to handle digital copying, file sharing amiracy”. One consequence of digitization has
been a general strengthening of copyright, its éaargd scope. Revisions of copyright law
both in U.S. The Digital Millennium Copyright Act1998) and Européjrective 2001/29 on
the harmonisation of certain aspects of copyrighd eaelated rights in the information

society in the last decade may be understood as a respomsnew digital environment,
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giving stronger protection to copyright holderseB\vhough this has been a long term
tendency, the “digital moment” may be understood &ey factor in the recent development
of copyright law.

Prominent law scholars as Lawrence Lessig, Jamgie Bod Neil Netanel have
criticized the U.S. copyright act for strengthenaagpyright, thus creating an imbalance
between interest of the creator and the interddtsegpublic. In his booR he Public Domain
James Boyle argues that extended scope and duddtt@pyright is diminishing the “public
domain” — the reservoir of cultural works not pitel by copyright law and, ordinarily, free
for all to use. According to Boyle the consequerafdbis “enclosure” may be detrimental to
free speech as well as cultural and scientific wation (Boyle, 2008). Lawrence Lessig has
written extensively on how expansion in copyriglaynie a threat to “the ecosystem of
creativity”, to the cultural and scientific progseshich copyright was intended to promote.
The current regime of copyright, Lessig argueBree Culture was made for a world of
analogue media. Applied in a digital environmeristiarules are hindering cultural
expressions and freedoms offered by new techndloggsig, 2004). Copyright must be
reformed, he argues, in order to make sense afrdagive potential of digital technologies,
Lessig argues in his bodkemix(Lessig, 2008, p.253). Otherwise the current cogyr
regime is not only a threat to cultural creativibtyt may have severe moral implications as a
generation of kids is raised as criminals.

A strengthening of copyright may put burdens oe Bpeech. There has always been a
paradoxical relationship between ideals of freeespand ideals of copyright, according to
Neil Natanel (2008). On the one hand copyright waté writers and artists to create by
giving exclusive rights over some years. On theotopyright is an impediment free speech

by preventing artists to express themselves throexih songs and pictures that already
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circulate in the culture. Copyright have free speleardens in three interrelated categories,
Natanel argues. The first burden is the “censoxddich occurs when right holders withhold
permission to use their works by denying accedg®@nsing, for example to reproduce a
picture or music in a documentary. The second buhtitanel labels “prohibitive costs”.
When right holders demand an expensive licenséofeeuse, this may prevent a certain
expression to be made. The third category is ‘ibistive speech burden”. This has to do with
concentration of copyright ownership. Big media pames are controlling vast inventories
of works and they have tended to deploy their cgbyrarsenal as a tool to “stifle
competition from emerging new media and thus tonta& their dominant market position”
(Natanel, 2008. p.111). The issue in Natanel'syaigis not to invalidate this tension, but to
decide whether copyright has imposed unacceptalvtdeh on free speech ideals. This is the
case at present, Natanel concludes. In order regaasonable balance, he proposes a
revision of copyright the act that is “narrowingpgoight holders’ proprietary entitlements”
(Natanel, 2008:195). The fair use doctrine, whictaxel describes as a “highly unreliable
defence of First Amendments values” (Natanel, 20608:has no prominent role in this
revision.

The rule of fair use has been an important safatyevfor free speech in copyright
law. Fair use is as a limitation of exclusive rgjtdllowing reuse of copyrighted material
without license or payment under certain conditiah$. copyright law gives four criteria for
fair use, comprising the purpose of the use, ttereaf the protected work, the extent of the
use and its economic impact. The rationale fordheseptions or limitations of the copyright
holder’s exclusive rights has been to promote “pgeg in arts and sciences” through
diffusion of culture, criticism and ideas. Whilepgoight protects the interests of the rights-

holder, fair use represents the interests of thxiqu
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The role of the doctrine of fair use in a digitaveonment is contested. Critics claim
that the recent strengthening of copyright has tmaeed fair use. Important in this respect is
the so called anti-circumvention provisions incldde recent copyright law in U.S. and E.U
to protect digital rights management system (DRMiese provisions are, according to Peter
Jaszi, a “new family of legal norms”, as a kind‘éracopyright”, in which traditional
exceptions to copyright, including fair use do apply (Jaszi 2005, p.12.). These rules make
fair use illegal. It allows, as James Boyle putsdpyright owners to “distribute a particular
work with the exclusive rights” buwithoutthe limitations of fair use (Boyle, 2008, p.96).

In Europe the debate on copyright and free speagtedater and has been less intense
than in the USA. Moreover European courts have belectant to apply fundamental
principles such as free speech in conflicts betw#erens. Free speech arguments have
primarily been applied to protect political expiess and the freedom of the press. Law
scholar Bernt Hugenholtz explains this partly iféerent legal justification of copyright in
continental European law, partly by differencetgngonstitutional foundation. Contrary to the
utilitarian principles in U.S. intellectual propgtaw, European copyright is based on a
natural rights philosophy (Hugenholtz, 2001). Whgpyright in U.S. law is given to the
author by the law maker to serve certain purpo$egp(omote sciences and useful arts”, U.S.
Constitution Art I, § 8), copyright in European lasvprimarily seen as an “essentially
unrestricted natural right reflecting the ‘sacrbdhd between the author and his personal
creation” (Hugenholtz 2001, p.344). Following fradinis copyright in most European
countries does not have a specific constitutioaaldy but in provisions protecting private
property and personality interests.

The recent extension and expansion of copyrighiyedlsas commodification and

concentration of private control over informatiardacultural resources have attracted the
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attention of European lawyers and scholars (Gngfiand Suthersanen, 2005, Hugenholtz,
2001, Hugenholtz and Guibault, 2006). Today thati@hship between copyright and free

speech is on the agenda in Europe as well.

CHALLENGES FOR DOCUMENTARY

What may be the consequences for documentariahg clurrent situation in copyright? A
key issue is the weakened position of the fairdeserine. Lawrence Lessig argues that the
current copyright regime has made the doctrinainfuse fuzzy and thus made it a “lawyer
zone” (Lessig, 2004, p.292). In a climate of legatertainty lawyers for good reasons
generally tend to advise against taking the riskatiility by invoking fair use. To be sued by
big media corporations for copyright infringemerdaymwesult in bankruptcy for independent
filmmakers. According to Lessig, filmmakers tendatiow the lawyer’s advice and play
safe.

This climate of uncertainty is producing what Pafderheide and Peter Jaszi, in their
studyUntold Stories: Creative Consequences of the Rudgsirance Culture for
Documentary Filmmaker@ufderheide and Jaszi, 2004), are describing“asléure of
clearance”. The concept is defined as a “sharedfsstpectations that all rights always must
be cleared.” A key finding in their study is thatSJfilmmakers understand copyright as an
absolute right, not as a balancing of intereste/éet the copyright holder and public
interests. Aufderheide and Jaszi describe filmnskerhostages of a “clearance culture”.
U.S. filmmakers in the independent sector respeetlectual property rights. When they are
facing escalating rights-clearance costs and a boatgd and frustrating process of clearing,

copyright is described as a creative impedimeng fEsult is a “significant change in the
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documentary practice” (Aufderheide & Jaszi, 20044 )p Importantly it is influencing the
choice of subject-matter, as filmmakers tend taagpoojects involving “current event or
modern history” which are seen as minefields imgeof the strict compliance through
licensing that they require (Aufderheide and J&04, p. 29).

These findings comply with a survey on Europearudwntarian filmmakers
Licensing and Rights in European Documentary PcagRawie, 2008). This survey
concludes that “copyright laws in Europe are acseriand growing problem for documentary
filmmakers because of increasing expenses andliionts on the use of archival visual
material and music®.Copyright cost is estimated to amount to betwe®pet cent and 30
per cent of the budget of many documentaries, lamct tis a tendency that documentaries on
subjects like art or history are not being madetdube costs of archive footage or music.
More than half of the respondents report that beetosts have prevented them from making
the film they planned, and close to 40 per centhavedited or re-versioned their
documentary prior to release due to copyright issiearly half of the flmmakers have been
compelled to withdraw a film from European or wewtle distribution due to licensing
issues.

The attitude among the majority (85 per cent) ofdpean documentary filmmakers is
that copyright law is more harmful than benefic@athem. According to the filmmakers, it
gives too much control to copyright owners suckhasmusic industry, commercial and
national archives, and national rights associatigesording to the report, the current E.U
regime of copyright has severe implications fordbeumentary genre and is described as a
threat to the freedom of expression and information

The summary does not describe how the exceptioRsiiopean copyright have been

employed. The American study, on the other handuh@nts a widespread uncertainty
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among American filmmakers about when and how tokevair use. If filmmakers claim fair
use, the gate keepers, distributors and televisiongpanies will not publish or broadcast
without having documentation of all rights beinganled or that sufficient insurance against
litigation can be put forward.

The fear of litigation seems to be a key elemerat foulture of clearance”. Thus, if
documentarians invoke fair use they will either tatk about it or do so explicitly. The latter
is the case in Robert Greenwalddntfoxed: Rupert Murdock’s War on Journali§2004)
and Danny Schechter WWeapons of Mass Decepti(®004) as Fox Network denied them
licence to use footage from Fox News. However leatienwald and Schechter used the
material and they invoke fair use in the title ssmees of the films. Neither of the two
filmmakers was brought to court. This is normahg tase in the U.S.: Copyright holders
unwilling to give a licence are demanding an exelnhigh price, well aware of the
filmmaker’s limited budget, or threatening to briagy copyright infringement to court with
bankruptcy as a possible outcome.

OutfoxedandWeapons of Mass Deceptiare examples of documentaries criticising
media coverage of political issues in an Americamtext. Norwegian copyright act differs
from U.S. and E.U law. Importantly in this contedrwegian copyright law does not have a
fair use paragraph, as in U.S. law, or an exhaai$isv of exceptions of exclusive rights, as in
E.U law (Directive 2001/29, ch.1, art. 5), but agelly-formulated “right to quote” from “a
published work in accordance with good practice t@anithe extent the purpose demands”
(822) The reason given for this limitation is theébfic interest, in particular the promotion of
such important democratic values as freedom ofesgion and freedom of information.
However, lack of criteria and court decisions matkesrule vague and contested, not only

concerning how to define a quote but also whethisrapplicable to digital media (Aakre,
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2002). In order to underline the similarities anifiedences between the U.S fair use doctrine

and the Norwegian (and Nordic) citation rule, wdl depict the latter as “fair use”.

METHODOLOGY: SURVEY AND INTERVIEWS

The methodology, and questions put forward, hasitspirations. The first is the study by
Aufderheide and Jaszi (2004) mentioned above. Bhedy is based on interviews with 45
filmmakers from the independent sector, all in gleawf making creative decisions, primarily
directors but is also including some producersettitbrs. Informants were selected through
business networks and catalogues for film festivalguestionnaire guided the interviewees
to focus the discussions on three issues: firsblpms in rights acquisitions of completed
projects; second, rights problems that resultestatied or incomplete projects, and third,
experience with unauthorized or inappropriate dd@soor her work.

The second inspiration is a questionnaire develdyetie European Fair Use
Initiative. In 2007 a group of European documentdnymakers made the resoluti@n
Freedom of Expression and Information in DocumeasgiDocumentary-campus, 2007).
The document is arguing for the prominence of danary in a democratic society as a
disseminator of knowledge and ideas, and as a gemnenitted to social and cultural
criticism. In order to perform its functions in ardocratic society, documentary depends on
its ability to “quote or otherwise use third pactypyrighted works” as (1) an object of
criticism; (2) to illustrate an argument or poi(8) when captured in the process of filming
something else; (4) to illustrate an historicalstpe. The resolution argues for a

strengthening of fair use in European copyright tinconsider developing a European
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document for best practice in documentary. In 2@@8nitiative was followed up by the
above-mentioned survey of European documentaryrfdiers aiming to identify the impact
of copyright issues on documentary production imegal and the clearing process in
particular. The questionnaire for the survey hag@éstions focusing on (1) respondent
information; (2) experience with copyright, andhtig clearance in their own films; (3) the
filmmakers own copyright; (4) attitudes towards copyright $aiw their own country.

Our questionnaire is, with some exceptions, sinidadhe European questionnaire in
design and content. Two deviations are of impoeaficst, we give more attention to
experience as users of copyrighted works and ¢ess/h copyright; second, while the
European study has a qualitative design, our questire has pre-defined alternatives with
space for voluntary commentary. This has certavaathges in analysing the answers and
may increase the validity of the survey.

Furthermore, in the process of developing the quesaire we got valuable feedback
from filmmakers. The two associations for, respasi, Norwegian filmmakers and
producers (Norsk filmforbund and Norske film og Pwdusenter forening) kindly allowed
us to use their e-mail lists. In November 2008gtirey was e-mailed to 29 members of the
documentary group of the producers associatiorld@dnembers of the association for film
workers registered as directors (both documentadyfiation). Three weeks later we had
received 28 replies from 20 directors and 8 prodkifmain occupation — some have both
roles). This was lower than expected. Howevernigkito consideration double membership
and the number of directors not primarily engageddcumentary, this reply rate is
acceptable.

The survey drew our attention to cases which cbigtlight key issues to be followed

up in the interviews. Our interviewees were notsaroby random, but from what we
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considered interesting and representative casesaned in the survey. We interviewed eight
filmmakers, directors and producers, experiencedremwcomers to the business, and
representing well-established production compaasewell as the one-man company so
typical of the business. Thus the intervieweesasgmt a diverse group of films in subject
matter, narration and intended audient&SA vs Al-AriarandMin datter terroristen(*My
Daughter the Terrorist”) deal with internationalipes and are made for an international
market.Blod & Are(“Blod & Honour”); Oljeberget(*Mountain of Qil’), Odds Odds; Min
mors hemmeligh€tThe Secret of my Mother'andDen hemmelige klubbdliThe Secret
Club”) are portraits of, respectively, a former borand European champion; the Norwegian
Prime Minister; a social isolated alcoholic; th&kmown history of the director's mother; and
the gay movement in Oslo during the 1950s. Budgetge from less than one million NOK
to more than five million. Documentaries are noignab-financed by public and private
funds and by pre-sale to the two major Norwegidolipiservice broadcasters, NRK or TV2.
All films are, however, dependent on financial sogpfrom Norsk filminstitutt (Norwegian
Film Institute) which administers the state sulesdor Norwegian film production.

In 2009 the Norwegian Film Institute manage funtiSIOK 356 million to be use for film
purposes, of which NOK 28.4 million is allocateddimcumentary. Generally there are
between 50 and 70 application to every allotmedttae number of applicants is increasing
(Filmfondet.ng 2009).

The interviews were done in April and May 2009. flyimg the survey with
interviews proved valuable as they gave elabordtgrmation on the key issues in the survey,
as well as more detailed information on the impiaas of copyright issues on specific
productions. The interviews were carried out usirsggmi-structured interview guide,

allowing the interviewees to elaborate freely oy geedefined aspects of documentary
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practice. The interview guide contained two setguastions. The first were individually
adapted and focused on the productions the intgeadrad been involved in. In the second
set of questions, similar for all interviewees, f@eus on general issues such as attitudes
towards copyright law, knowledge/experience withirise” and suggestions about how to
improve legislation and procedures in this field

In interpreting the answers we must take into atersition the possibility of an
overrepresentation by individuals with troublesarperiences with copyright. Those that
have had no relationship, or an unproblematic wiitd, copyright may be less motivated to
reply than those who have had problematic andritisy experiences. It is not surprising,
then, to find that all respondents have used cghted works either a few times or many
times in their films. Even though critical voicesyrbe overrepresented, the survey gives
without doubt a good indication of experiences waitid knowledge of copyright among

Norwegian documentary makers.

FINDINGS

COSTS, RIGHTS AND SIGNIFICANCE OF NATIONALITY

A key finding in the two studies mentioned abovéhis increasing cost of clearance.
Norwegian documentarians tend to share the sameabeut high prices, but opinions about
escalating costs are not entirely uniform. Morenthalf of the respondents reports that there
Is either considerable or some increase in cosiaieder 40 per cent do not know or do not
have any opinion on the issue. Looking at the ragperienced group, filmmakers who have

been in the business more than ten years, a nyajeports considerable or some increase in
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costs. However 6 of the 15 in this category repihter small changes or they have no
opinion. This dispersion of views seems to concitin the experience of international
copyright holders. Filmmakers who have licenseeifpr footage or music are more inclined
to report escalating costs than those who only ldaadt with national rights holders.

The cost of licensing of music is a recurring issuthe survey. One respondent
comments that “music has become relatively cheaperthe last years.” But he still finds
reuse of music too expensive due to small prodadiiaigets and poor financing of
documentaries. However, filmmakers attempting ®}mmsisic that has foreign rights holders,
such as Lou Reed, Andrew Lloyd Webber or (the Ngrare group) Rayksopp, report
exorbitant prices. In a documentary on Prime Merigens Stoltenber@|ljeberget(2006),
director Aslaug Holm wanted to use Lou Reed'’s sarRerfect Dayo illustrate the Labour
Party’s election victory. After a four-month longdacomplicated process to find the rights
holder, the price offered was $75,000. For the sBimehe producer got the rights to two of
the most popular songs by Creedence Clearwatev&dor $500 each.

In the portrait documenta@dds Oddsdirector Aanund Austenaa tells a story of a
socially-isolated alcoholic named Odd. Besidesdoig, music is the pleasure of his life.
Listening to recorded music is a predominant astivi the daily life of Odd and,
consequently, music of many genres is presen&splace of filming. The director did not,
however, have the budget to use all necessarydedanusic — he had to choose the less-
expensive. In particular, he describes a very ematiscene where Odd is listening to
Andrew Lloyd Webber’'s music frohantom of the Operd& he price demanded by the
rights holder was beyond reach and Austenaa heldainge the music and re-edit the
soundtrack. Thus, in the final film, the man searth® images is reacting to quite different

music from that heard by the audience.
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Footage owned by foreign rights holders can alsexpensive. In the portrait of
Norwegian boxer Ole KlemetseBlod og Areapproximately half of the screen time is
archival material, mostly from the family archivmyt still a lot of footage had to be licensed
from television companies and boxing promoters. U and downs of Klemetsen’s career
are illustrated through archival material, so i ¢tither main theme of the film: the
relationship between the boxer and his father. @&ayehighlight — and failure — of his
international career was the Olympic Games in Banzein 1992. After winning a bronze
medal in the European and World Championships asrateur, expectations for Klemetsen
were high. However Klemetsen lost on points agdRudiin Reid in the early stages of the
tournament. According to the director, it was afarimportance for the narrative to include
footage of that match as it became not only a tgrpioint in his career but also included
several recurring conflicts in the career of thelmly-profiled boxer. The rights owner, The
International Olympic Committee, demanded NOK 80,Qfpp. $12,000) for a 13-second
clip. This amounted to 5 per cent of the film’s gwation budget and 40 per cent of the final
rights-clearance expenses including legal adviceddker Dag Hoel did not take the risk of
invoking “fair use” and cleared everything, butndiéing all rights holders took six months.
Hoel describes the process of rights clearancesdsation of great uncertainty and stress.

Producer Tore Buvarp summarizes his experiencésnaitional and international

right holders thus:

There’s a marked difference between internationdlMorwegian rights holders in
terms of the clearance-process. Norwegian righitdein® are relatively straight
forward and predictable to deal with. Internationghts holders are by comparison

more complicated and less predictable. The proafisientifying the rights holders,



DOCUMENTARY AND COPYRIGHT 17

establish contact with the correct office or pergget them to listen to you and then
wait for an answer, with demands of a highly unpotadble fee, is an altogether both

time- and money-consuming process that can put giean on a project

These examples illustrate, first, differences iigyoamong right holders as well as the
unpredictability of this market. Second, it poitdasa recurring problem for documentary
makers from a small country of being taken seripbglbig international copyright owners,
in particular American media companies. Some ddntter to answer, or they demand a
price far beyond the flmmaker’s budget. On theeotiand filmmakers describe Norwegian
right owner as reasonable and they are in genatiafisd with the Norwegian (and Nordic)
model of collecting societies. In this model rightanagement organizations and extended
collective licenses are core elements (Olsson, RB0tce lists for licensing and procedures
of clearance procedures make the system predictBibie model is also well suited to handle
the problem of orphan works (van Gompel, 2007, kihgéz, 2008). Under current law
reutilise of copyrighted works require right owrseconsent and in cases were right owner not
can be found important works, or extracts from ¢hesay not be reutilised, which is clearly

not in the interest of the public.

CREATIVE IMPLICATIONS

Clearing costs do have implications for creativeicis. Nearly all respondents (25 out of 28)
report that licensing is important when decidingethier or not to go ahead with a

documentary project. More than one third of theanfilakers say that clearance has a decisive
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role in the decision-making process. Six flmmakesort that copyright issues have resulted
in cancelling a project due to either costs or pgsian denied. Half of the respondents have
re-edited one or several films prior to the premidue to copyright issues. Again, music is
the problem, and re-editing of the soundtrack isaricequent than of the images. The main
reasons are either the price level or lack of rémn right holder.

Denial of a licence as the reason for re-editingorted by two filmmakers. Again
Blod og Ards a good example. The boxer and his father aeerausicians, with public
performances. In an emotionally-strong and, fordfoey, an important scene, Klemetsen and
a fellow boxer play and sing Paul Simoiilse Boxer Simon’s management refused licensing
and the director had to re-edit the music. Accaydmndirector Haavard Bustnes, this was a
great loss for the film.

A second example is from the filRark Lane a portrait of a woman who plays in a
dance band. In one scene the band is practisindiREwman’s melod¥Keep Your Hat On
The agency handling Newman's rights replied, upmuest, that license would on no
account be given. Director Aanund Austena decidezbmmission music which would fit the
filmed performance of the band.

Most of the filmmakers have experienced delay odpction schedule or unexpected
costs due to copyright. Director Haavard Bustnesidlees the unpredictability with the

phrase “a creative catch 22”:

We can't start clearing rights before we are walloir way in the editing-process — it's
first at this point we know which clips we wantuse and can start the clearing
process. We then face a big risk of not obtainirggdlips, due to high costs or even

problems with identifying or communicating with thght holder. To leave out clips at
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this stage of the production, in a film that we é&wilt up through a long and elaborate

editing- process, can cause major harm.

To avoid the “creative catch 22" there must bemaraness of copyright issues in pre-

production. And costs and a time-consuming clegpmugess is to an ever-increasing extent
taken into consideration in pre-production of doemtary projects, according to experienced
producers Tore Buvarp and Dag Hoel. Both have teated projects due to anticipated costs

and/or uncertainty concerning the clearing procdsel says:

Considerations on the time and money involved iraioing rights for certain types of
material are already essential in the planningestd@ project. The pre-estimated cost

of clearing material sometimes causes us to steejueject.

This statement confirms that copyright has implara not only for creative choices but also
for the kinds of stories documentarians chooseltolt is outside the scope of this article to
discuss whether a change in subject-matter of Ngiasmedocumentary has taken place over
the last few years — this would require a thoroligiorical study of the genre. What can be
seen from our material is the strong position efplortrait documentary. When asked in what
kind of documentary they last used copyrighted n{enearly two third of the respondents
answered: in portraits of individuals and groupsm® made historical films (7) and a very
few (3) critiques of contemporary society. Thisniaccordance with film scholar Gunnar
Iversen’s observation that portrait is the predantrsubgenre of contemporary Norwegian

documentary (Iversen 2008, p. 73).
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UNCERTAINTY

Portraits can be made and told in many ways, burhalty it includes archive footage of the
person’s media performances; music either to fhistthe pictures or characterize the person
portrayed; or works of culture that accidentallg ar the diegetic space. The informants
report that music or pictures in the filming sp&ca frequent issue. Whether or not to clear
diegetic music and audiovisual material listenedrtavatched by the portrayed is an area of
uncertainty. When asked what kind of copyrightedemal they used in their most recent
film, works in the space of filming amounted to @& cent of the cases reported, which is
higher than music for illustrative purposes (19 gant), footage from film (22 per cent), and
television (19 per cent). Besides the relative ingace of such material, it is worth noting
that documentarians tend to consider cultural actsfin the space of filming as copyrighted
even when they appear incidentally.

Cultural artefacts in the space of filming are ested, as is the case of “fair use”.
More than 85% of the filmmakers confirmed to haeerbin situations of uncertainty about
whether reuse of a cultural artefact needed clearddespite this uncertainty, few
filmmakers have called on legal expertise: wheredskhether they have consulted a lawyer
on issues concerning reuse of copyrighted matdigabf the 28 informants (64 per cent)
answered “never”. Does this indicate widespreatingihess to take a big risk on copyright
infringement among filmmakers, or are small budgetsore probable explanation? There is
evidence for both. The finding that more than loalthe respondents have used copyrighted
material in their own documentary, most of thenmseweral occasions, supports the first
explanation. The non-cleared material in questmrecs a broad range of artefacts from

music (both diegetic and on the soundtrack), orpharks, photography, news footage, and
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feature-film footage. In such cases filmmakers shawe two options: either to invoke “fair
use” or remain silent.

My Daughter the TerrorishndUSA vs Al-Ariarare good examples of invoking “fair
use”, however in a somewhat inconsistent way. letn bims, some of the news footage is
licensed and some not. Producer Morten Daae cldaotage from the independent Sri
Lanka channel YATV and the LTTE (The Liberation &iig of Tamil Elam), but invoked
“fair use” on footage from the government-contrdlloadcaster and from international new
agencies such as Associated Press and ReutersicBrdén Dalchow used the same strategy
on USA vs Al-ArianHe intended to clear every news clip used (apprately 10 minutes of
the total film and an important element in the aave), but after a time-consuming and
frustrating process he succeeded in clearing appedgly 50 per cent of the copyrighted
material.

One example is a clip from Fox News. According slddow the total cost for all
rights and insurance would be close to NOK 400.@00per cent of the total budget of the
film). He was advised to invoke “fair use” on tfiimtage. Another expensive clip from CNN
was licensed. Dalchow describes the price as ‘faaff{total costs of NOK 50,000 for 11-
second footage). His reason for clearing this fgetd@rom an interview with Sami’s wife
Nahla Al-Arian) is the clip’s importance for theosg. Both films have been widely shown at
international film festivals, cinemas and telewisand are distributed on DVD. There have
not been any complaints for infringement. Receglynmer 2009) the film has finally been
released on DVD in the U.S.. One precondition wagaraber of expensive and time-
consuming insurances to be taken out against itesthird parties, the title and fair-use

claims.
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Another example is from filmmaker Ellen Lundby.Nin mors hemmelighe#, story
about Lundby’s own mother’s ethnic Lapp backgrowrdyiously unknown to her daughter,
she used two unlicensed clips. After what she e&peed as a long and frustrating process of
clearing in the archive of the Norwegian BroadeasCorporation (NRK), she gave up on
two clips, for which she could not find the righisiders. Lundby describes the two clips as
“iconic” representations of the Lapp people andstimiportant for her story. However
invoking “fair use” on two clips, each of 16 secerahd owned by NRK, was unsuccessful.
The first clip is TV footage from a celebrationtbé Norwegian constitutional day in Oslo in
the late 1960s, including the-then young direatos parade; the second, news footage from
civil disobedience in Northern Norway in 1978. Botips are short, well-motivated by, and
integrated within, the narrative and can hardlyaiel to harm the interests of the state-owned
broadcaster. However, NRK refused her claim ofr‘feie” without giving reasons — and the
director decided to pay the bill. The documentaay heen shown on Norwegian TV2.

A fourth example is Kenneth Elvebakk’s film on i@y movement of the fifties. The
film is partly based on contemporary interviewshapeople looking back on history, and
partly on extensive use of still photography, musid audiovisual material to tell the story
and to illustrate the cultural climate. All matérfieom Norwegian, Swedish and Danish
archives were cleared for broadcasting distribuitioNorway. Total cost was approximately
NOK 100,000 (close to 10 per cent of the film'satatosts) Den hemmelige klubbdras been
screened on NRK-TV and at film festivals. Despitierest from Swedish and Danish
television to buy the film, it is now a “dead filmit was not broadcast abroad and is not even
available on DVD. The explanation is this that ¢thsts of clearing the rights for
Scandinavian TV and DVD distribution is twice thécp offered by TV stations, which, for

the production company would constitute a finanbatard.
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While seventeen of our informants have used unsiedmaterial once or several
times, only seven have met problems in distributiregfilm. Elevebakk is among them. For
him it is primarily an issue of costs. Others haeen met by demands of broadcasters for re-
editing. And in the case @fSA vs Al-Arianthe problem is due to the demand for valid
insurance. There are no examples of litigationségmyright infringement in our material.
Two informants do, however, report requests fropydght holders, but differences seem to
have been solved amicably.

These examples should not be understood as araiimtiof a widespread lack of
respect for copyright among Norwegian flmmakeratHer, they illustrate a profound
willingness to clear all reuse of material andamply with the law. This is confirmed by the
survey. A vast majority of our informants suppodyatem of copyright: it serves their
interests as copyright holders well, says 22 ofreapondents (78 per cent). There is,
however, a tension between their interests as gigyowners and as filmmakers. The dual
role of the documentarian illustrates the ambivedein the current regime of copyright.
Issues of attitude and knowledge are addressdutifirtal part of the survey, putting forward

a number of statements on copyright in general*fiduse” in particular.

KNOWLEDGE, ATTITUDES, AND THE DUAL ROLE OF THE

FILMMAKER

While two outof three (17) of our informants report having used deared material in their
own documentaries, only two out of five (11) haveranvoked “fair use”. Why this

discrepancy? And how can we understand why so tewmentarians have invoked the “fair
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use” right in the copyright law? Only three filmneak have used material under a creative
commons license. Thus this model of free use uceigain conditions does nbavean
important role at present.

The answers indicate a widespread lack of knowledigeit “fair use”. Of the 17
filmmakers who have never invoked “fair use”, oradf lsay they do not know the rule and the
other half are insecure about whether the paragnafits good for the material in question.
Uncertainty is understandable, taking the vagueok®e Norwegian “fair use” rule into
consideration, but the number of “do not know” aassis surprisingly high. The latter may
partly be qualified by looking at background daeen though most of the informants (20)
have education on university or college level, dolyr were introduced to copyright in their
studies. Some have educated themselves in copwmghintellectual property while working,
but the majority has no formal education on thgesuib

Lack of knowledge of “fair use” rights may expldhe widespread uncertainty about
when to apply the rule. A consequence seems togeaeral attitude that every kind of reuse
of copyrighted material in documentary must bergldaOnly one flmmaker disagrees, in a
statement claiming that copyright law demandsafiyrightedmaterial to be licensed, while
25 agree. However, three following statements eigéi@ certain level of bewilderment. The
first says that “fair use” is not applicable for wireg images: 50 per cent disagree and 17 per
cent agree, while the remainingormantsdo not know or do not have any opinion. The
second claims that “fair use” only applies to namenercial works. The figures are similar to
the previous issue. The third statement claimsuhbtensed material can be reused if the
subject-matter of the documentary is social ortyali critique. One third of the respondents
agree with the claim, while 50 per cent disagrdwisl there is a discrepancy between the first

statement and the three following. On one handdfallr informants insist that “fair use”
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applies to moving images and even commercial prtozhs; on the other hand there is
unanimity that all reuse of copyrighted materiatiotumentary must be cleared. We may ask
whether these answers are contradictory and thesven a belief that “fair use” does not
apply for documentaries.

As hinted at above, filmmakers do support copyragid are of the opinion that it
takes care of their interests as holders of copyri@n the other hand there are some critical
voices towards certain implications of the law. £&ldo 60 per cent totally or partly agree that
copyright obstructs cultural creativity and devetgmt. A statement claiming that copyright
gives too much control to the rights holder shaglydes the filmmakers between agreeing
and disagreeing. Finally a great majority (17) agréhat the length of the copyright term is
too long. Only three disagree. Following this, fnedominant attitude is, on the one hand,
supportive of the principles of copyright but, twe bther, they are sceptical about a copyright
that is, or may become, an increasing obstacledin practice as documentarians. Conflicting
interests? As copyright holders they may be in @aad a “thick” copyright, giving
maximum protection to their works in time and spa®filmmakers they would benefit from
a “thin” copyright, increasing the public domaindaminimizing formalities and fuzziness of
“fair use”.

No unambiguous conclusion about the filmmaker'guate toward copyright can be
drawn from this survey. They support and respexcipyright regime, but are sceptical toward
a thick copyright. Another finding is a high leweicertainty and lack of knowledge about
copyright law in general and the exceptions of cmby in the “fair use” rules. Lack of
formal education in copyright is one dimension, diuéqual importance is the fuzziness of
these rules. Our interviews confirm a high levefratration with time-consuming

procedures and unpredictable costs, for licensimgbts and, not least, for expensive



DOCUMENTARY AND COPYRIGHT 26

lawyers and insurance. Thus none of the filmma#esagree in our final statement arguing
for the need for more unambiguous rules concerrenge of copyrighted material in
documentaries. What is to be done according tdilthenakers? There are four recurring

subjects in this material:

» Predictability in costs and procedures. There shbala system of fixed prices at a
decent level.

= Collecting societies such as TONO (music) and NORMAmoving images) should
have a more prominent role in the rights-cleargroeess.

»= The policy of public service broadcaster NRK isstrating. There is a mismatch
between prices for archival material and paymenséoeening of independent
documentaries. Footage from the television arclsiteo expensive and routines for
research too complicated.

» The rules of “fair use” must be elucidated. Comsisguidelines must be developed
and a document or declaration of “best practice’ténise of cultural artefacts would

be of immense help in making procedures transparahipredictable.

CONCLUSION

This case study documents the creative implicattdreopyright on documentary flmmaking
in Norway. Despite differences in copyright law ahd media system, our findings are to a
large extent concurrent with the study of the iretejent sector in U.S. (Aufderheide and
Jaszi, 2004). Reediting and use of second bedi@uduare frequent due to lack of

permission, exorbitant prices, or no reply fromhtigolders. More importantly it indicates a
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tendency towards self-censorship by avoiding cedabject matters due to expected costs
and time expenditure on clearance processes. the ib.S. there are mechanisms in the
Norwegian copyright regime that may motivate filmk®es to tell certain types of stories in
documentary. Thus the three kinds of speech burderipyright that Neil Natanel describes,
“censorial”, “prohibitive cost” and “distributive(Natanel, 2008), are identifiable in the field
of documentary production. Whether these imposenatceptable burden on free speech
remain to be answered.

Concerning the free speech safety valve in copyrihe “fair use” doctrine, we found
a widespread uncertainty about and lack of thrugisilegal status. As documentarians tend
to respect copyright, they hesitate to invoke thezy rule of “fair use”. This study indicates
the existence of a “culture of clearance” in thewegian documentary sector.

For media studies there may be a lesson to bedddrom this study. However
limited in range and methodology, our study undedithe significance of copyright for
documentary production in the independent sectack lof knowledge and uncertainty about
copyright s among filmmakers should draw our attento the curricula of media production
as well as media theory. To give copyright a mamapnent position in media studies would
be a significant contribution to improving the caegtgnces of future flmmakers, as well as
our understanding of an essential mechanism irecgmbrary media culture.

One implication of our study is the importancerahsparent and reasonable system of
“fair use” for documentarians. But is “fair use” wtlo fighting for? Advocates of the new
system of cultural production founded on file siveggand free use, have forcefully argued
that the development of digital media technologly wndermine and finally make copyright
superfluous. According to this argument, to contagdying in a digital environment must

either be given up or made into a system of tadatrol. The latter alternative is a narrative of
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increasing concentration of intellectual propeigyts on the hands of a few big media and
entertainment companies willing to enforce thogatda. The former may be seen as a
narrative of unlimited creative freedom without thid regime of copyrights, founded on a
shearing economy. Even though the current regine®pyright is under pressure from
Internet as well as the anti-circumvention rulesurrent law, there is not yet a convincing
alternative for viable cultural economy. And evblaugh there is the Internet and an
emerging culture of remix, old media and old genviisexist for a long time yet. If so we
are stuck with a regime of copyright for many yeaitsus it will be of importance to defend
the rules of exceptions in the exclusive rights eindevelop a transparent and reasonable
system of licensing of copyrighted artefacts. Whatt stake is not only the use of footage
and music in documentary films, but the fundameaéshocratic ideals of freedom of

expression and freedom to receive and impart irddion and ideas.
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Filmmakers interviewed

Tore Buvarp, producer

Aanund Austena, director / producer
Morten Daae, producer

Kenneth Elvebakk, director / producer
Ellen Lundby, director / producer

Dag Hoel, producer

Havard Bustnes, director

Jan Dalchow, producer

Film titles

- Blod og Zre / Blod and Hono({2008). Director Havard Bustnes. Producer: DaglHoe

- Den hemmelige klubben / The Secret GRAO3). Director: Kenneth Elvebakk. Producer:
Medieoperatgrene

- Min datter terroristen / My daughter the Terrdr{2007). Director: Beate Arnestad.

Producer: Morten Daae
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- Min mors hemmelighet / The Secret of My Mot608). Director and producer: Ellen
Lundby

- Odds Odd£2009). Director Aanund Austena. Producer: Torsiybg.

- Park Laneg(2007): Director Aanund Austena. Producer: Torsigjhg

- Oljeberget / Mountain of O{2006). Director: Aslaug Holm. Producer: Tore Byva

- Outforxed (2004). Director: Robert Greenwald. Buzer

- USA vs Al-Ariarn(2007). Director: Line Halvorsen. Producer Janchaiv

- Weapons of Mass Decepti(@006). Director: Danny Schechter

! The report is not published. We are grateful tailMa Rawie, Coordinator of the European Initiatfoe
Copyright Reform, for making the results availatdeis as, well as for giving information on the ton and
implementation of the survey.



