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A. Introduction — the notion of ‘EEA Courts’

To most Norwegian lawyers, the term ‘the two EEAU@® would probably be understood as
a reference to the EFTA Court and the Supreme @dUNbrway rather than, as suggested
here, to the EFTA Court and ECJ. The understanafitige ECJ as not only an EU but also an
EEA Court of Justice has only slowly sunk in to Nerwegian legal communityHowever,

not least due to the somewhat troubling prospectise free movement of capital in the EEA
offered by the ECJ’s application of Article 40 EfifAa recent string of cas@sppreciation of
the ECJ as the gatekeeper for market operatorstiiere FTA States seeking judicial protec-
tion in the EU appears to gain ground: If the E@barks on an interpretation of EEA law
which differs from its own interpretation of corpesding provisions of EU law, the result
will be gradual undermining of the Agreements ollggaal to extend the internal market to
include the EFTA States. Thus, the fate of the Effeement at long last hangs on its
continued acceptance by the ECJ.

Even acknowledging that the ECJ is to be undersascah EEA Court, most
Norwegian lawyers would probably argue that thisesthe number of EEA Courts to three —
the Supreme Court of Norway, the EFTA Court and&8d? A recent survey of the applica-
tion of EEA law in Norwegian courts 1994-2010 hegealed that lower Norwegian courts

indeed do appear to see the Supreme Court as arCiegw proper, taking its decisions into

! Readers with command of Norwegian should be waat¢le outset that this contribution draws heawjipn
the more extensive account in the author’s regbVE@S-rett i norske domstoler’ [EU/EEA law in Naggian
Courts], Report commissioned by the Norwegian EEEAIBV Committee, Oslo 2011. Still, the present egnt
allows some additional comments de lege ferends,isgarticularinfra section B.IV.

2 SeeHalvard Haukeland FredrikseriThe EFTA Court 15 Years On’ (2010) 59 Internatb& Comparative
Law Quarterly 731-760, at p. 734.

% See Cases C-540/@bmmission v Italj2009] ECR 1-10983; C-72/0Htablissements Rimbapjgidgment of
28 October 2010 (nyr); C-436/®8aribo and Salinenjudgment of 10 February 2011 (nyr) and C-267/09
Commission v Portugajudgment of 5 May 2011 (nyr) as well as the pegdiases C-493/0@ommission v
Portugaland C-48/1Meronsaajien oikeudenvalvontayksikkt v A Oy

* Obviously, this is a very Norwegian perspectivewhich Icelandic and Liechtenstein lawyers woubd ap-
prove. Acknowledging this, the national perspectixrild inevitably lead to an increase in numbeEBRA
Courts to seven — the EFTA Court, the ECJ, the &uprCourt of Iceland, the Supreme Court of Norway a
the three Liechtenstein courts of last instance §hpreme Court, the Supreme Administrative Cadtthe
Constitutional Court).



account when interpreting EEA rul2&ven though there do seem to be greatly diverging
opinions amongst the judges of the lower court® dse authority of Supreme Court prece-
dents in the field of EEA law, EEA-related decisaf the Supreme Court are frequently
cited and followed.

Some support for this approach may arguably bergdefrom Article 106 EEA,
where the Courts of last instance of the EFTA State included together with the EFTA
Court and the ECJ in the system of exchange of Ellgvant court decisions intended to
achieve the objective of homogenéitfhe Norwegian Supreme Court may further invoke its
constitutional role as the supreme judicial autiyasf Norway (Articles 88 and 90 of the
Norwegian Constitution), which again is reflectadhe fact that Article 34 SC/entails no
obligation to refer unresolved questions of EEA tavihe EFTA Court and, further, makes
sure that the answers received from the EFTA Carestformally, only advisory in character.
Presumably, the Supreme Court would prefer lowamigian courts to follow its precedents
in the field of EEA law in much the same manneinasther fields of the laW.

Still, the overarching objective of homogeneitygdther with the principle of loyal
cooperation under Article 3 EEA, strongly suggeisé the lower courts should interpret and
apply EEA law in accordance with the legal soused the methods recognised by the ECJ
and the EFTA Court only, thereby effectively elimiimg national sources of law such as, in
the Norwegian legal tradition, precedents fromoral courts. Even though it is arguable that
decisions from the highest courts of the MembeteStaometimes do influence the develop-
ment of ECJ case law, the examples are few arloetareen. Suffice to note that whereas the
EFTA Court and the ECJ frequently cite and, apphrerely on each other’s decisiofisne
will look in vain for any reference to decisionstbé Courts of last instance of the EFTA
States?

Thus, from a normative perspective, it appears@pyate to submit that there are two
EEA Courts only — the EFTA Court and the ECJ. @firse, one should then immediately

® See the survey citeslipranote 1, pp. 83-85.

6 Cf. the heading of chapter 3, section 1 of theefgnent, to which Article 106 belong. Note thatfdvener
Court of First Instance of the European Communitiesv the General Court of the EU) too is includedrti-
cle 106, thereby, arguably, adding an eight EEArCmuthe seven courts listestdipra note 4.

" Agreement between the EFTA States on the estatdishof a Surveillance Authority and a Court oftihes
(Surveillance and Court Agreement).

® SeeHans Petter GraverDgmmer Hgyesterett i siste instans?’ (2002) @%déns Venner 263-281, 267.

° See the contribution of AG Sharpston in this book.

19 For this reason, the talk of a ‘judicial dialogbetween the national courts on the one hand anBfTA
Court/the ECJ on the other seem somewhat misguiddeast if the term is used in a manner indicgtirat this
‘dialogue’ is comparable to the one which indeedsgyon between the EFTA Court and the ECJ, seeefurth
Halvard Haukeland FredrikserEuropaische Vorlageverfahren und nationales @ioizessrecht, Tlbingen
2009, at pp. 255 f.



add that from a functional perspectied, national courts, not only of the EFTA States but
also of the EU Member States, are to be regardéahasonal EEA Courts whenever han-
dling EEA-related cases. The Supreme Court of Ngmgaognised this in the seminal
Finanger (No. 1Jcase of 2000 (full court), holding that the na@iboourts as such are sub-
jects to the duty of loyal cooperation under Agi@ EEA and thereby obliged to interpret
national law as far as at all possible in confoymitth EEA law™* This, however, does not
undermine my view that the authority on the intetation of EEA law rests with the EFTA
Court and the ECY.

In the following, an attempt will be made to analyke relationship between the two
EEA Courts from a Norwegian perspective, first &m@most as it emerges through the juris-

prudence of Norwegian courts.

B. Norwegian courts and the two EEA Courts

l. The reception of ECJ case law in Norwegian courts
Negotiating the EEA Agreement, it was@nditio sine qua nofor the EFTA States that they
would not have to relinquish judicial sovereignbythe ‘foreign judges’ of the ECJ. Indeed,
following the defeat of the originally foreseen aoion EEA Court through the ECJ’s
(infamous Opinion 1/91, this is the very reasantfi@ EFTA Court’s existence. As stated
openly by the Commission, from the perspectivearhbgeneity the ideal solution would
have been for the EFTA States to accept the jutisdi of the EC? At least from a Norwe-
gian perspective, this was both politically andyuably, constitutionally impossible. As is
well known, a solution was then found through te@klishment of an independent Court of
Justice for the EFTA-pillar. Important from thisrppective was also the temporal limitation
on the obligation under Article 6 EEA to follow eslant ECJ case law to judgments rendered
prior to the date of signature of the Agreemen¥igd/ 1992). Further, as a result of the ECJ

insisting on the formally binding character ofpi®liminary rulings also in the EEA settifd),

1 Rt. 2000 p. 1811, at 1827. It was only two yeatsrlthat the EFTA Court had the opportunity tdofelsuit in
Case E-4/0XKarlsson[2002] EFTA Court Report, 240, paragraph 28 ang anthe later Case E-1/@riminal
proceedings against fR007] EFTA Court Report 248, that this duty ohsistent interpretation of national law
was explicitly linked to Article 3 EEA (paragrapB)3

12 As will be evident from the following discussiany view is that the overarching goal of homogenigyi-
tably implies that thele factosupreme authority on the interpretation of sulistarEEA law rests with the ECJ,
cf. Halvard Haukeland FredrikseriOne Market, Two Courts: Legal Pluralism vs. Hageaeity in the European
Economic Area’ (2010) 79 Nordic Journal of Intefoaal Law 481-499. However, the fact that the E&kes

the opinion of the EFTA Court into account whereipreting EEA rules alone justifies the view expegshere
that a share of the authority on the interpretatibBEA law rests with the EFTA Court.

13 Cf. the submissions of the Commission in Opini¢®#21[1992] ECR 1-2821, at p. 2833.

14 Cf. Opinion 1/91, [1991] ECR 1-6079, paragraph 61.



the EFTA States, determined not to allow theiroral courts to ask the ECJ to decide on the
interpretation of EEA law in accordance with Arid07 EEA, entrusted the EFTA Court
with jurisdiction to give advisory opinions uporgrests from their national courts (Article 34
SCA).

From this background, one would probably expedraesvhat reluctant reception of
ECJ case law in Norwegian courts, perhaps witlcthets sticking to ‘their’ EFTA Court or
even pursuing a more independent interpretatideEdk law on their own. However, this is
not how things have turned out. Rather on the eoptECJ precedents are cited and followed
by Norwegian courts, including the Supreme Couartnuch the same manner as in the EU
Member States.

As to the temporal limit of Article 6 EEA, a firstst was th&inCompagnietase
from 1996. However, the Supreme Court’s Appeal &ele Committee in its interpretation
of Article 11 EEA relied on the ECJ’s 1993 judgmenKeckwithout any discussion of the
relevance of this judgment in light of Article 6 BE° The Supreme Court followed suit the
following year in two important judgments conceigihe interpretation of Directive
77/187/EEC on employees’ rights in the event afgfars of undertakings. Bidesundthe
Court held that ECJ judgments rendered after the afssignature of the Agreement still
would have ‘direct consequences’ for the intergietaof the Norwegian legislation imple-
menting the directivé® whereas the Court ingtenin so many words stated that the temporal
limit in Article 6 EEA was of little interest fohe case in questioi.A later statement to the
same effect is found in the 2002 judgment in theatedGod Morgoncase, where the Su-
preme Court referred Bidesundas authority for the opinion that it was cleart im@re re-
cent case law of the ECJ had to be taken into at¢difter God Morgon the Supreme
Court has simply stopped referring to Article 6 EEPearly indicating that the temporal limit
of that provision has lost any meaning it mightéaad’

Further, and even more importantly, the jurisprugeof the Supreme Court shows
that ECJ case law is not only taken into accourgmninterpreting EEA law — it ide facto
followed as binding authority. Evidence suggestt the Supreme Court will disregard even

clear assumptions in thiavaux préparatoiresnd overrule its own precedents if deemed

15 Rt. 1996 p. 15609.

1 Rt. 1997 p. 1954, at 1960.

' Rt. 1997 p. 1965, at 1970.

18 Rt. 2002 p. 391, at 395-396.

19 Cf. Hans Petter GraverThe Effects of EFTA Court Jurisprudence on thegal Orders of the EFTA States’,
in: Baudenbacher/Tresselt/Orlygsson, The EFTA Coart Years On, Oxford and Portland, Oregon 2005, pp
79-99, at 91.



necessary in order to interpret Norwegian law infoaomity with underlying EEA obliga-
tions:

In the 2004 judgment iNorsk Dental Depothe Supreme Court simply referred to
ECJ’s interpretation of the Product Liability Ditee (85/374/EEC) in its 2002 judgment in
Sanche? to the effect that established Norwegian jurispna on strict liability for danger-
ous products may no longer be relied on in additotine liability regime established by Arti-
cle 6 of the said directivé.The fact that the legislator in th@vaux préparatoireso the act
implementing the Directive into the 1988 Act on drot Liability clearly assumed that there
would still be room for the established Norwegiagime of strict liability was not even men-
tioned.

Similarly, in the 2006 so-callddvbgye(lifebuoy)-case, concerning bad faith of the
applicant as a condition for refusal to registeiademark, the Supreme Court openly over-
ruled an earlier decision on the interpretatiorudicle 4 (4) litra g of the Trademark Di-
rective (89/104/EEC¥ Nothing in the judgment indicates that the Supr&uart accorded
its own previous judgment any authority in thispest — the court simply stated that subse-
guent clarification through decisions of The OffamfeHarmonization for the Internal Market
(OHIM) called for an interpretation deviating frahne one previously held.

Importantly, botiNorsk Dental Depoand theLivbgyecase concerned the application
of EEA law in the horizontal relationship betweeivate parties. Still, in neither were the
principles of legitimate expectations and legataiaty nor the dualistic approach to EEA
obligations stemming from Norwegian constitutiolzaV even contemplated as a possible
hindrance to consistent interpretation of the matidegislation in question. Even though not
explicitly limiting the scope of the statementsloé full court inFinanger (No I)on recog-
nised (Norwegian) methods of interpretation asrét lio the possibility to give effect to EEA
law in Norwegian courts, the judgmentsNorsk Dental Depoand in theLivbgyecase clear-
ly show that the Supreme Court’'s adherence to tiaéidic traditions of Norway is of greater
significance in principle than in practice. Indeedthe 17 years of existence of the EEA

% Case C-183/064anche2002] ECR 1-3901.

2L Rt. 2004 p. 122, paragraph 31.

22 Rt. 2006 p. 1473, overruling Rt. 1998 p. 18BYD). It the earlier decision, the Supreme Court held that
mere knowledge of existing use of a similar markabhgther meant that the trade mark could not bistergd,
whereas the Court iNorsk Dental Depotlarified that registration may only be refusethié applicant was
acting in bad faith at the date of the applicatibime earlier decision may seem strange in thedatee clear
wording of Article 4 (4) litra g of the TrademarkrBctive, but it was probably caused by the rathdortunate
wording of the corresponding Section 14 (7) of 1861 Norwegian Trade Mark Act (now replaced by2B&0
Trade Mark Act). Actually, nothing in the 1998-judgnt suggests that the Supreme Court was awahe of t
EEA-dimension of the case!



Agreemenfinanger (No 1yemains the only case where it proved impossiblaterpret
Norwegian law in conformity with underlying EEA adphtions. And further, in 17 years there
is not a single case where the lack of EU styledlieffect in the EEA setting has hindered
the reception of ECJ case law in Norwegian courts.

The loyal reception of ECJ case law is perhapsquaatly striking in cases where no
clear precedent may be found. Avoiding any temgteiti may have had to pursue its own
interpretation of EEA law, the Supreme Court’s @ggh in such cases is to analyse existing
ECJ case law and try to deduce whatever guideiireas from the reasoning of the ECJ in
cases involving more or less similar questithis. the two recent judgmentéye Kystlinkand
Bottolvsconcerning alleged age discrimination, the Supr€mart stated that Norwegian
courts should interpret the ban against age disgation in Directive 2000/78/EC as would
the ECJ if the case had been referred 1A directive 2000/78/EC is not part of the EEA
Agreement, a reference to the EFTA Court was resrative” Even though the court was
careful to tie its adherence to ECJ case law tpthsumed intentions of the legislator when
voluntarily implementing the Directive into Norwegi law, both judgments show that the
reception of ECJ case law is extended even beyanddope of EEA laf’

Striking is certainly too the decision of presidjngtice Tjomsland in the age discrim-
ination cas€CHC Norway staying the proceedings before the Supreme Qoorter to
await the preliminary judgment of the ECJHrigge?’ A better illustration of the Supreme

Court’s adherence to the ECJ than staying a perudieg, quite possibly for as long as a full

% See, in particular, the following statement&iod Morgon citedsupranote 17, at p. 396: ‘[There] exists in
the EC an extensive case law on the conditionsefgistration of trademarks, but there is no denigiom the
ECJ which directly relates to the interpretativestion that is to be decided in our case. It iscfoee a question
of what one can infer from the conclusions andpifeanises in cases involving more or less similastjons’
(my translation). Tellingly, the lack of clarifyingCJ case law did not prompt the Supreme Cousddaest the
EFTA Court to give an advisory opinion, see furtiméra, section Ill.

2 Rt. 2010 p. 202, paragraph 56 and Rt. 2011 p. 6&@graph 72.

% still, in light of the ECJ’s (controversial) fimtj in Case C-144/0Mlangold[2005] ECR 1-9981 of the ban
against age discrimination as a general principElblaw, apparently independent from the Directiore
could have referred to the EFTA Court the highkgiasting question whether this general princigleatheless
must be seen as an inherent part of EEA law. Horydlve judgments clearly show that the Supreme Guas
not aware of this (possible) EEA dimension of theas.

% |n Nye Kystlink citedsupranote 24, justices Flock and Stabel dissented anpiint, holding that they could
not see that the legislator intended the implentimtaf the directive to impact on the interpretatof an estab-
lished statutory provision establishing a pensiémalge of 62 years for seamen. HoweveBattolvs cited
supranote 24, the Supreme Court unanimously chigé Kystlinkas authority for the view that Norwegian
courts should interpret the Directive in conformitith subsequent ECJ case law.

2T Rt. 2010 p. 944, staying the proceedings in ordlemwait the outcome of the pending case C-44Rt0gge
Just as the casélye KystlinkandBottolvs CHC Norwayconcerns the interpretation of the ban againsdége
crimination in Directive 2000/78/EC and appearswash not to be a candidate for a reference to BFieAECourt
(but see the reservation maglgra note 25).



year and against the will of one of the partiethtocase, in order to make sure that Norwe-
gian law is interpreted and applied in conformitytmeCJ case law, is hard to imagine.

In conclusion, the reception of ECJ case law invidmian courts is of such a charac-
ter and scope that it is barely possible to idgraify substantive differences between the ef-
fect of ECJ case law in Norway and in the EU Mentitates® This is not to say that the
Supreme Court, and certainly not lower Norwegiamts) always gets it right. As will appear
from the following, questions may be raised adinterpretation and application of EEA
law in quite a number of cases. This is, howevardly different from the situation in the EU
Member States. The main finding for our presenppses is that Norwegian courts certainly
do seem to try to get it right — there is littladance to support any suggestion of reluctance
towards the reception of ECJ case law.

Il. The reception of EFTA Court case law in Norwegianrts
As to the reception of EFTA Court case law in Nagw@ CourtsFinanger (No. 1)s still the
leading case. At the outset, the Supreme Coultqduirt) stressed that the opinions of the
EFTA Court under Article 34 SCA are of an advisomaracter only and that it is for the Su-
preme Court to decide for itself whether and to thdent they are to be followed. Still, re-
ferring to the fact that the EFTA States had foitragpropriate to establish a separate court
of justice for the EFTA-pillar, to the EFTA Courtspert knowledge of EEA law, to the
rules of procedure opening up for input from ther@assion, the EFTA Surveillance Au-
thority and the EEA Member States and to the dglgantions of the Norwegian parliament
when approving the EEA Agreement, the Supreme CGumld that the case law of the EFTA
Court is to be accorded ‘significant weight’ by M@gian courts when interpreting the EEA
Agreement® Subsequent approval of these statements is fouimdpiortant judgments such
asParanova Finanger (No. 2)Gaming MachinesndPedicel*

Further, in theGaming Machinesase, the Appeals Selection Committee decided to
stay the proceedings before the Supreme Courtdier@o await the judgment of the EFTA
Court in an infringement action brought by the EFSérveillance Authority on essentially
the same legal matter (the compatibility of the \Wagian monopoly on the operation on gam-

ing machines with Articles 31 and 36 EEA). Theimjement case was clearly brought as a

% 50 the main conclusion &inn Arnesen and Are Stenyilnternasjonalisering og juridisk metode — saedlig
E@S-rettens betydning i norsk rett’, Oslo 2009.6142.

29 Rt. 2000 p. 1811Fjnanger (No. ), at p. 1820.

30 Cf. Rt. 2004 p. 904, paragraph 67; Rt. 2005 p518@ragraph 52; Rt. 2007 p. 1003, paragraph 7200 p.
839, paragraph 7.



response to the refusal of the Supreme Court toestcan advisory opinion from the EFTA
Court. Given that the Appeals Selection Committes faced with the delicate situation of
parallel proceedings in the Supreme Court and FRBAECourt on the very same legal matter,
its decision to stay the proceedings is not futiynparable to the abovementioned decision in
CHC Norwayto await the preliminary judgment of the ECPingge Nonetheless, the rea-
sons offered to stay the proceeding&aming Machineare of significant interest: In the
opinion of majority of the Appeal Selection Commét(justices Tjomsland and Aasland), the
EFTA Court was the judicial body which would decidéh finality’ on whether the contest-
ed Norwegian legislation was in breach of Norwaybtigations under the EEA Agreeméht.
Thus, it fell to the EFTA Court to give ‘the autitative answer’ to the question of EEA law
present in the case before the Supreme Court.

The general acknowledgment of the authority offR&A Court is followed up by the
Supreme Court in its interpretation and applicabbEEA law in concrete cases. Importantly,
there are no examples of Norwegian courts, beeiSimpreme Court or lower courts, deviating
from advisory opinions obtained from the EFTA Cofrt

Out of a total of 33 separate cases in which Noravegourts have obtained advisory
opinions from the EFTA Court as many as 16 were settled in the wake of the EE@#t’s
answer. In most of these cases it seems that thé Eeurt’s reply was of such a character
that the claim in the main case before the Norwegaurt was either accepted by the defend-
ant or given up by the plaintiff. This applies tdesast two out of the remaining 17 cases too —
both inAstraand inFokus Bankhe proceedings before Norwegian courts contirourey for
reasons which had little do to with the EFTA Casiititerpretation of EEA law!

Out of the remaining 15 cases, there are sevewahich the party dissatisfied with the
answer from the EFTA Court tried to persuade Norargourts not to follow it> However,

in no case have the objections to the EFTA Cowoptision been able to convince the receiv-

3L Rt. 2005 p. 1598, paragraph 7 (my translation)toAhe dissenting opinion of justice Skoghgy, sehier

infra section IV.

32 See, in detail, the survey citsdpranote 2, at pp. 88 ff.

% See the cases listed in the survey citegranote 2, at p. 89, with the addition that the dispmiving rise to
Case E-1/1®eriscopugoo has now been settled out of court. Note furthat the main proceedings in the
cases E-16/18hilip Morris, E-1/11Dr. A and E-2/11STX Norwayare still pending before Norwegian courts (as
of January 2012).

% |n Astra, the plaintiff explicitly accepted the EFTA Courinterpretation of EEA law in Case E-1/88tra
[1998] EFTA Court Report 140, but tried in vaindontinue the proceedings before Borgarting Coupdeal
on other grounds. IRokus Bankthe Norwegian government similarly accepted tR& & Court’s interpretation
of Article 40 EEA in Case E-1/0Bokus BanK2004] EFTA Court Report 11, but held that it wél sot appli-
cable in Norwegian courts for reasons of Norwegiamstitutional law! Frostating Court of Appeal wast
convinced and the Government’s appeal to the Supreourt was later withdrawn.

% See, e.g., Rt. 1997 p. 19@5desund; RG 2000 p. 833lstein); RG 2000 p. 385Nille); Rt. 2000 p. 1811
(Finanger No. 1 and Rt. 2004 p. 90£aranova.



ing court. In some cases failed attempts to getebeiving court to deviate from the position
of the EFTA Court have lead to an appeal, but withally little succes®

The closest one gets to a case where some questapnbe raised as to the loyal ap-
plication of guidelines offered by the EFTA Courtan advisory opinion, is the judgment of
Oslo District Court ilLadbrokes’’ Arguably, the District Court’s assessment of thappr-
tionality of the Norwegian restrictions on gamblinghis case appears somewhat more re-
laxed than suggested by the EFTA Court. The appmicaf the proportionality principle is,
however, so inextricably connected to the fachef¢oncrete case that it is difficult for out-
side observers to assess the District Court’s judgnAnd, further, the guidelines offered by
the EFTA Court irLadbrokesapparently suggested an even more thorough assesesfithe
proportionality of the national restrictions thad the ECJ in the subsequent cagga Por-
tugesa®

Further, and of significant importance, Norwegiauants do not differentiate between
advisory opinions obtained by themselves in the eéahand and other parts of EFTA Court
case law, be it opinions given in other cases @giuents rendered in cases brought directly
before the EFTA Court. The Supreme Court appeadbe tf the opinion that EFTA Court
case lavin generalis to be accorded ‘significant weight’ by Norwegieourts®® In the semi-
nal Finanger (No. 2kase, the Supreme Court (full court) in so manydse@ccepted the EF-
TA Court’s controversial finding of the principlé state liability as an inherent part of the
EEA Agreement. Writing for a court which at thismtovas unanimous, justice Gussgard
cited extensively from the EFTA Court’s reasoningveinbjornsdottirrepeated that the
opinion of the EFTA Court was to be given ‘signgit weight’ and simply added that she
found the reasoning of the EFTA Court ‘convincifily'.

As a result of this approach, even in cases whereference is made to the EFTA
Court, the abovementioned survey of the applicatidBEA law in Norwegian courts has
revealed only one case in 17 years where a Norwegiart explicitly deviated from EFTA
Court case law — the 2004 judgment from Oslo Distiourt inKLM.*! Tellingly, this judg-

% See, e.g., Rt. 1997 p. 19@5desund; RG 2000 p. 833Istein); RG 2000 p. 385Nille).

% Judgment 3 October 2008 in Case No 04-091873TVIRIDR.

3 Case C-42/0Tiga Portuguesd2009] ECR 1-7633. Tellingly, Ladbrokes decidedaithdraw its appeal to
Borgarting Court of Appeal after the ECJ’s judgmieritiga Portuguesa

% See, in particular, Rt. 2007 p. 10@3aming Machings in which the previous assessment of the authofit
advisory opinions of the EFTA Court was extendethtoEFTA Court’s judgment in an infringement case.
“0Rt. 2005 p. 1365, paragraphs 46 ff.

“1 Judgment 2 July 2004 in Case No. 04-000806TVI-QUTRin which Oslo District Court held the interfare
tion of Article 36 EEA in Case E-1/(BFTA Surveillance Authority v Icelafil003] EFTA Court Report 143 to
be incompatible with the interpretation of whah@wv Articles 56 and 58 TFEU in Case C-92&tylianakis
[2003] ECR 1-1291.



ment was appealed to Borgarting Court of Appealchwidecided to make a reference to the
EFTA Court. This again prompted the Norwegian gowent to accept that the EEA law
provision in question, Council Regulation 2408/92Axcess for Community carriers to intra-
Community air routes, was indeed operative in Ngiase law, rendering the question on the
relationship between the regulation and the maiwvipion on free movement of services in
Article 36 EEA void. Thus, no assessment equaliirag of Oslo District Court is to be found

in the subsequent judgments of the appellate c8urts

1. But: Persistent lack of referrals to the EFTA GQour

Still, all is not well in the relationship betwethre EFTA Court and the Norwegian Supreme
Court. In the 18 years of existence of the EEA A&grent, the Supreme Court has only
decided to refer questions on the interpretatioBEA law to the EFTA Court on four
occasions European NavigatiorFinanger (No. 1)Paranovaand thelet-skicase. Out of
these four, the Appeals Selection Committee withdte referral inEuropean Navigatioiias
a consequence of the appellant withdrawing his apffawhereas the decision to refer in the
Jet-skicase was reversed even before the request wagbetEFTA Court (as it turned out
that the jet-skies in question originated from @leghe EEA)** Thus, in 18 years the EFTA
Court has only twice been given the opportunitgtiewer questions on the interpretation of
EEA law from the Supreme Court of Norway. It iscccbmfort that the Supreme Court in
both these caseBinanger (No. 1)andParanova followed the opinions of the EFTA Co.

Obviously, with only four requests in 17 years réhis no shortage of cases in which
unresolved questions of EEA law has been raisent®ée Supreme Court without any such
request beeing made. At first sight, some of tltases may be explained by the Supreme
Court apparently applying its own, particularlyilem understanding of the notion adte
clair. The descision not to request an advisory opimdhe Gaming Machinesase is
illustrative: According to the Appeals Selectionmuittee, there was no reason to request an
advisory opinion from the EFTA Court as the impaicEU/EEA law in the field of gaming

2 See, ultimately, Rt. 2008 p. 738. In the wakehefgovernment’s admission before the Court of Ahpika
request for an advisory opinion from the EFTA Comais withdrawn. Thereafter, the case came to bebaoat
repayment of unlawfully levied duties. Arguablysecond request to the EFTA Court concerning pastiiti-
tations of EEA law to the governments ‘passing-defence would have been appropriate.

%3 Cf. the order of the president of the EFTA Conr€iase E-5/9European Navigatiofil998] EFTA Court
Report 59.

44 Cf. the subsequent judgment of the Supreme Cepdrted in Rt. 2004 p. 834. It is noteworthy tha¢ of the
justices participating in the case, justice Lureldhithat there was no reason to make a requelse tBETA
Court even assuming that the case fell within tupe of the EEA Agreement, cf. his dissent in teeiglon to
refer of 5 December 2003 (Case No. 2003/1094 an08/2095).

5 Cf. Rt. 2000 p. 1811 and Rt. 2004 p. 904.
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had to be considered ‘largely resolved’ througtsemg ECJ case lafi. This assessment is
impossible to reconcile with the ECJ’s strict ursi@nding ofacte clairas established in
CILFIT and subsequent case |&\Suffice to note that no less than nine EEA MenStates
found it apropriate to take part in the subseqimringement case before the EFTA C8tirt
and that the ECJ has referred later cases raisitigsquestions to its Grand Chami3ér.
Further, one is bound to ask why a case allegdigeming already resolved legal questions
was referred to the Supreme Court at all, not tatioe the decision ot the Chief Justice to
refer the case to the full codftOn top of everything, the Supreme Court itselédatescribed
the case as one involving ‘difficult legal quessaf major significance’ in its descision to
exempt the plaintiffs from liability for the govarrent's costs: Still, the reasons offered by
the Appeals Selection CommitteeG@aming Machinesould be understood as implying that
it would request an opinion from the EFTA Courticase in which a question of EEA law
even by its own very lenient standards could natdresidered asacte clair.

However, other cases clearly show that the Sup@ouet under no circumstance feel
obliged to refer questions of EEA law to the EFTéu@. Particularly illustrating is the
Finanger (No. 2kase from 2005, in which the Supreme Court (foillrt) split 9-4 not only
over the concrete asessment of the case, butasdhe fundamental question of the role of
discretion in EEA law on State liability for defaet implementation of directive¥.The
plaintiff had urged for a request to be made toBER&A Court, but the Supreme Court could
not be convinced. Still, and of significant imparte, the subsequent outcome of the case
shows that there is no basis for any suggestidrthieaSupreme Court kept the case to itself
in order to avvoid an unwelcome answer from LuxeungoThe majority quashed the
judgment of the Borgarting Court of Appeal, upholgithe judgment of the Oslo District
Court awarding Ms. Finanger damages. The case teuddgued both ways and it is thus
interesting that a rather clear majority of the i®ape Court ruled against the State — evidence
from state liability cases from other EEA Membeait86 seem to suggest that this is not
always the cas®.

“% Decision of the Appeals Selection Committee 170Bet 2005.

" Case 281/8CILFIT [1982] ECR 3415, paragraphs 14 ff.

8 See Case E-1/UBFTA Surveillance Authority v Norw#$007] EFTA Court Report 8.

*9See, e.g., Case C-42/Difja Portuguesg2009] ECR 1-7633.

* This decision was later reversed in the wake @BRTA Court’s judgment in Case E-1/B6TA Surveillance
Authority v Norway2007] EFTA Court Report 8.

°1 See Rt. 2007 p. 1003, paragraph 110.

*2Rt. 2005 p. 1365.

%3 SeeCarl BaudenbacherThe implementation of decisions of the ECJ ahthe EFTA Court in the Member
States’ domestic legal systems’ 40 Texas Internatibaw Journal (2005) 383-416, at 407 ff.

11



Earlier examples of the Supreme Court deciding®own questions of EEA law
which it itself, explicitly or implicitly, recognisd as beeing unresolved, may be found in
cases such &petsandHunter (both concerning Directive 86/653/EEC on commércia
agents) as well &3od MorgonandGule Sider(both concerning the Trade Mark Directivé).
More recent examples are found in two importangents concerning EEA rules on
consumer protection Jato v Solbakkefrom 2006 (known in Norway as the “boot heel-
case”) andsandven v Westrufrom 2010%° The former case concerned interpretation of
Article 3 (3) of Directive 1999/44/EC on the safeconsumer goods, whereas the latter raised
guestions as to the understaning of the conceptdidce contract” as defined in Article 2 (1)
of Directive 97/7/EC on the protection of consumareespect of distance contracts. In both
cases the Supreme Court appears to have got i bighin neither could the relevant
guestions of EEA reasonably be held tabte clair The same goes f@tterstad a 2008
judgment concerning the possibility of reducing pemsation to a passenger riding in a car
driven by an intoxicated driver as a consequena@ofributory negligenc® The EFTA
Court dealt with this question Finanger, holding that it would be incompatible with the
Motor Vehicle Insurance Directives if compensatvaas to be reduced in a way which was
disproportionate to the contribution to the injtagythe injured party’ Thus, in essence,
Otterstadconcerned the concrete implications of this assests The plaintiff urged the
Supreme Court to ask the EFTA Court for more dedagluidelines, but in vain. However,
just as inFinanger (No. 2)there followed a rather ‘EEA-friendly’ judgmemthere the rather
harsh reduction imposed by Agder Court of Appe@l¥® was reduced to 40 % (close to the
30 % suggested by the plaintiff himself).

Two even more recent examples are found in thempgahgsEdquistfrom 2010 and
Tinefrom 2011°® Edquistis to a certain extent the Norwegian paralleth® EnglishTest
Claimantscase?’, raising questions of repayment of taxes leviebre#ach of EU/EEA law

and, alternatively, State liability (as well as gi@ns on statutory limitation and procedural

*Rt. 1999 p. 569; Rt. 2001 p. 1390; Rt. 2002 p.; F&12005 p. 1601. On these and other cases sugh a
1997 p. 1954l(gten, Rt. 1999 p. 393; Rt. 1999 p. 9MNdmk9 and Rt. 2001 p. 24&(derdalen ambulan3ge
seeHenrik Bull, ‘European Law and Norwegian Courts’, in: Mullera@/Selvig (eds), The Approach to Euro-
pean Law in Germany and Norway, Berlin 2004, pp128, at 112 ff.

5 Rt. 2006 p. 179 and Rt. 2010 p. 1580.

5 Rt. 2008 p. 453.

" Case E-1/9%inanger[1999] EFTA Court Report 119, paragraph B#e ECJ followed suit in Case C-537/03
Candolin[2005] ECR I-5745 and Case C-356/M@arrell [2007] ECR [-3067.

8 Rt. 2010 p. 1500 and judgment 22 June 2011 in 2a$6/1947 (nyr).

%9 Case C-374/0Fest Claimants in Class IV of the ACT Group Litigaf2006] ECR 1-11673; Case C-446/04
Test Claimants in the FIl Group Litigatidg006] ECR 1-11753; Case C-524/04st Claimants in the Thin Cap
Group Litigation[2007] ECR 1-2107; Case C-201/0%st Claimants in the CFC and Dividend Group Litiga
[2008] ECR 1-2875.
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time limits). Just as the Engligrest ClaimantgasesEdquistwas choosen as a test case, with
proceedings in more than 100 similar cases stayedder to await the outcome. In light of
the ECJ’s assessment in thest Claimantgases, it was fairly evident that the treshold of
sufficient serious breach was not meEiquisteither®® Still, the case raised difficult
guestions concerning the possible impact of thecyple of equivalence as the private parties
argued that established Norwegian law on Statditiabffered better protection in
comparable situations. Their plea for a requethe@dEFTA Court was, however, not heard by
the Supreme Court.

By contrast, inTing the first competition law case concerning allejdbuse of a
dominant position ever to be heard by the SupremetCthe parties reportedly agreed not to
ask for a request to be made to the EFTA CourthAsallegded abuse was deemed not to
have any effect on inter-state trade, the cas@tflide the scope of Article 54 EEA. Still, as
Section 11 of the Norwegian Competition Act mirréisicle 54 EEA and the case raised
several unresolved legal questions, it may be arthet a request to the EFTA Court would
have been appropriaté.

The list of cases in which unresolved questionSEA law has been raised before the
Supreme Court without any request beeing madest&@HBTA Court could easily be
prolonged. However, the examples mentioned alreadyn more than sufficient to support
the conclusion that there is a persistent reluetam¢he Supreme Court as to the use of Arti-
cle 34 SCA®

V. Including lower Norwegian courts in the picture

If broadened to encompass all Norwegian courtsn@esvhat less disturbing picture emerges:

Fig. 1. Norwegian referrals to the EFTA Court 1992811

EFTA Court Case No. Referring court/tribunal
1994 2 E-8/94 Forbrukerombudet v Mattel Scandin&sa Market Council
E-9/94 Forbrukerombudet v Lego Norge AS Market Council
1995 2 E-2/95 Eidesund v Stavanger Catering AS Gulating Court of Appeal
E-3/95 Langeland v Norske Fabricom AS Stavanger City Court
1996 5 E-2/96 Ulstein og Ragiseng v Asbjagrn Mgller Indergy District Court
E-3/96 Ask v ABB Offshore Technology AS Gulating Court of Appeal
E-4/96 Gundersen v Oslo municipality Oslo City Court

0 See, e.gTest Claimants in the FIl Group Litigatipoitedsupranote 58, paragraph 215 afidst Claimants in
the Thin Cap Group Litigatigrcitedsupranote 58, paragraph 121.

®1 The fact that the case fell outside the scoperti€la 54 EEA would not have prevented the EFTA @éom
answering questions on the interpretation of thavigion, cf. the ECJ’s approach in such caseaidsdown in
Case C-297/88z0dzi[1990] ECR I-3763, paragraphs 29 ff.

82 Cf. Graver, citedupranote 19, at p. 89 (‘a certain reluctance’).
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E-5/96 Ullensaker municipality v Nille AS Borgarting Court of Appeal
E-6/96 Tore Wilhelmsen AS v Oslo municipality Oslo City Court

1997 5 E-1/97 Gundersen v Oslo municipality Oslo City Court
E-2/97 Mag Instrument Inc v California Trading CoMprway | Fredrikstad City Court
E-3/97 Jeeger v Opel Norge AS Nedre Romerike Distr Cour|
E-5/97 European Navigation Inc v Star Forsikring AS Supreme Court
E-8/97 TV 1000 Sverige AB v Norway Oslo City Court

1998 2 E-1/98 Norway v Astra Norge AS Borgarting Court of Appeal
E-4/98 Blyth Software Ltd. v AlphaBit AS Oslo City Court

1999 1 E-1/99 Storebrand Skadeforsikring AS v Figain Supreme Court

2000 2 E-2/00 Allied Colloids v Norway Oslo City Court
E-8/00 LO v KS Labour Court

2001 3 E-6/01 CIBA v Norway Oslo City Court
E-7/01 Hegelstad v Hydro Texaco AS Gulating Court of Appeal
E-8/01 Gunnar Amundsen AS v Vectura AS Borgarting Court of Appeal

2002 1 E-3/02 Paranova AS v Merck & Co Inc. Supré&uoart

2003 -

2004 4 E-1/04 Fokus Bank ASA v Norway Frostating Court of Appeal
E-2/04 Rasmussen v Total E&P Norge AS Gulating Court of Appeal
E-3/04 Athanasios v Norway Gulating Court of Appeal
E-4/04 Pedicel AS v Norway Market Council

2005 -

2006 2 E-3/06 Ladbrokes Ltd. V Norway Oslo District Court
E-4/06 KLM Royal Dutch Airlines v Norway Borgarting Court of Appeal

2007 5 E-7/07 Seabrokers AS v Norway Stavanger District Court
E-8/07 Nguyen v Norway Oslo District Court
E-9/07 L'Oréal Norge AS v Per Aarskog AS Follo District Court
E-10/07 L'Oréal Norge AS v Nille AS and Smart ClaB Oslo District Court
E-11/07 Rindal v Norway Borgarting Court of Appeal

2008 1 E-1/09 Slinning v Norway Oslo District Cour

2009 -

2010 2 E-1/10 Periscopus v Oslo Bgrs and Erik MSst Oslo District Court
E-16/10 Philip Morris Norway AS v Norway Oslo District Court

2011 2 E-1/11 Dr. A v Norway Norwegian Appeal Board

for Health Personnel

E-2/11 STX Norway Offshore AS v Norway Borgarting Court of Appeal
E-15/11 Arcade Drilling v Norway Oslo District Court

If including the three requests made in 2011, ¢ha humber of Norwegian referrals to the
EFTA Court 1994-2011 is 40. Out of these, 36 (98%jn from lower courts or tribunals.

Still, the more cooperative attitude of the loweurts has only heightened the number

of requests for advisory opinions from Norwegianrt® to an average just over two pro an-

no. If compared with the number of preliminary refeces to the two EEA courts from the

other Nordic EEA countries in the last ten yea@)([22010), the statistics are as follows:

Fig. 2: Preliminary references from the Nordic ctues 2001-2010

2001 | 2002 2003 2004 2005 2006 2007 20p8 2009 2plGtal T
Norway | 3 1 - 4 - 2 5 1 - 2 18
Iceland 3 - 1 - 1 - 2 - - 1 8
Denmark| 5 8 3 4 4 3 5 6 3 10 51
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Finland 3 7 4 4 4 5 5 4 2 6 44
Sweden | 4 5 4 5 11 2 6 7 5 6 55

The numbers show that Danish, Finnish and Swedidtpgs, on average, annually contribute
each with more than twice as many preliminary ezxfees to the ECJ as their Norwegian
counterparts submit to the EFTA Court. If one takés account that the Icelandic population
only amounts to about 300 000, Icelandic judgesafmmear more willing to request advisory
opinions from the EFTA Court. Now, importantly, tag scope of EU law is broader that that
of EEA law, the numbers are not completely comparab between the EU Member States
Denmark, Finland and Sweden on the one hand angRMmA States Iceland and Norway of
the other. Still, even taking this into accoung thfferences are so substantial that it seems
safe to submit that Danish, Finnish and Swedisbgadppear more cooperative towards the
ECJ than is their Norwegian counterparts toward<#RTA Court®

Just as with the Supreme Court, there is no sheégases from the lower courts in
which unresolved questions of EEA law has beendaelciithout any request for an advisory
opinion beeing made to the EFTA Court. This isthetproper occasion to go into the details,
but the decisions not to refer in the three c&espean NaviagtiorKLM andGaming
Machinesmerit particular attention: As mentioned above, 2004 judgment from Oslo Dis-
trict Court judgment irKLM is the only case in which a Norwegian court hgdieitly devi-
ated from EFTA Court case law. According to thetiies Court, the interpretation of Article
36 EEA in Case E-1/0BFTA Surveillance Authority v Icelaneas incompatible with the
ECJ'’s interpretation of what is now Articles 56 &&I TFEU inStylianakis®* The District
Court chose to follow the ECJ, apparently even eutltonsidering the possibility to ask the
EFTA Court for clarification! IrEuropean NaviagtiomndGaming Machineson the other
hand, the question of a possible preliminary refeego the EFTA Court was considered by
Borgarting Court of Appeal, but ultimately rejecf@dhe decision ifEuropean Navigatioiis
striking because the Court of Appeal subsequerlg that the possible impact of EEA law
upon the rules on security for costs in the Nonarg\ct on civil procedure was too uncertain
to justify disapplication of the lattéP The decision irGaming Machiness equally striking

83 Unfortunately, ECJ statistics do not provide thieimation necessary in order to exclude prelimjmafer-
ences from national courts and tribunals in cadashwfall outside the scope of the EEA Agreement.

% Seesupranote 41.

% See the decisions of 22 April 1997 (LB-1997-1) ah@6 August 2005 (LB-2005-5287).

% As mentionedsupranote 43 and accompanying text, the case was u#lynarought before the Supreme
Court. The Appeals Selection Committee decidead¢mest an advisory opinion from the EFTA Court,ibut
was later withdrawn as the appellant withdrew ppigeal. Still, the Court of Appeal’s interpretatiohArticle 4
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because this is a rare example of a case wheregphdiks appearing before the court, the
operators of gaming machines and the Norwegianrgavent (!) alike, pleaded for a
preliminary reference to the EFTA Court. Still, fhesiding judge at the Court of Appeal
simply stated that he did not see ‘sufficient gmsirfor such a reference. A subsequent

application to the court to reverse that decisi@s wot granted.

V. An attempt at understanding the lack of Norweggferrals to the EFTA Court
Given the unequivocal wording of Article 34 SCA ahd fact that the EEA Agreement itself
does not foresee even the possibility of preliminaferences to the EFTA Court, it seems
that the Supreme Court is under no obligation tuest advisory opinions from the EFTA
Court®” Recourse to Article 6 (1) of the European Conwentin Human Rights hardly alters
this — as long as EEA-based civil rights and olligges are adequately protected by the na-
tional courts of the EFTA States, Article 6 (1) seeto be satisfietf

Still, the lack of an obligation to refer hardlysavers the question why the Supreme
Court does not make use of its unequiveiggit to turn to the EFTA Court. As the court it-
self, unfortunately, offers little or no reasonstgdecisions, one is largely left to speculate.

As far as the inevitable delay of the national pexiings brought about by a prelimi-
nary reference is concerned, one should perhapis tiat this would result in a higher num-
ber of referrals to the EFTA Court. After all, theerage time it takes to receive an answer
from the EFTA Court seems to be about 8 monthdydéer than the ECJ’s average of 16
months in 2016° Still, Norwegian courts take great pride in thetatus as the most efficient
courts in Europé’ In civil cases, the average time of proceedindgsreeghe Supreme Court is
as little as 6 months.Even though the abovementioned decisions to réaaessory opin-
ions inEuropean NavigatiofFinangerandParanovaas well as the decisions to stay the pro-

ceedings in botlBaming MachineandCHC Norwaydo show that the Supreme Court will

EEA in this case resulted in the EFTA SurveillaAcghority threatening to bring an infringement aatbefore
the EFTA Court. The Norwegian rules on securitydosts were then changend, with an exeption for EEA
foreigners beeing introduced.

" For a different view, seBkuli MagnussortOn the Authority of Advisory Opinions — Reflegtis on the Func-
tions and the Normativity of Advisory Opinions et EFTA Court’ (2010) 13 Europaréattslig Tidskrift.[528-
551, deducing an obligation to refer from the gahduty of loyal cooperation in Article 3 EEA.

% SeeFredriksen Europaische Vorlageverfahren und nationales @ivitessrecht, citeslipranote 10, at p.
185.

% The latter number stems from the ECJ’s Annual Refpo 2010. As the EFTA Court does not publistirais
lar report, the former number stems from a sunfecent preliminary references decided by the ECOAIr.
0 Cf. the 4" report of the European Commission for Efficienéylastice (2010), available atvw.coe.int/cepej
L Cf. the 2010 Annual Report of the Norwegian Coédsninistration, available atww.domstol.no On aver-
age, it took the Appeals Selection Committee onatmito decide whether or not to grant leave to apaed
then, if answered in the affirmative, another 4d@hths for the Supreme Court to judge on the mdritsriminal
cases, the average time of proceedings beforeupee®e Court is as little as three months.
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not always let the goal of efficiency prevalil, itght be that the Court is more sensitive to the
delays brought about by a preliminary reference thdahe courts of other EEA States.

Further, the work and appurtenant costs relatedpeliminary reference is surely al-
so taken into consideration. Still, these factoestardly sufficient alone to explain why
Norwegian courts in general, and the Supreme Gouynarticular, refer far fewer cases to
Luxembourg than do the courts in the other Nordt&\EStates. It is possible, however, that
the Norwegian legislator’'s emphasis on proportipals a general principle of civil proce-
dure in the new 2005 Dispute Act has lead Norwegaurts to think twice before requesting
an advisory opinion from the EFTA Court: AccordilmgSection 1-1, the procedure and the
costs involved shall be ‘reasonably proportionatthe importance of the case’. If not read in
an EEA-friendly manner, this principle could be arstood as raising the threshold for a ref-
erence in cases where the value of the subjecenddtthe action is rather low (as, e.g., in
most consumer protection cases).

Assuming that considerations of delays, work argtcalone are not sufficient to ex-
plain why Norwegian courts refer far fewer casesurembourg than do the courts in the
other Nordic EEA States, it is tempting to addgpecificities of the judicial architecture of
the EEA Agreement as an EEA specific explanatianth® EFTA Court consistently (and
commendably) has let the objective of a homogen&&ifs prevail over any temptation it
may have had to pursue its own interpretation elEEA Agreement, the result is, it is sub-
mitted, thede factoacknowledgment of the ECJ as the supreme authmrmitire interpretation
of (substantive) EEA la? In the EFTA Court’s own words in'Oréal: the goal of homoge-
neity ‘calls for an interpretation of EEA law im#& with new case law of the ECJ regardless
of whether the EFTA Court has previously ruled loe question”?

Particularly illustrating from the perspective obWegian courts are the circumstanc-
es inFinanger This being the very first case where the Supr€meért obtained an advisory
opinion from the EFTA Court, it may only be deseslas unfortunate that the ECJ rendered
its not particularly clear judgment kerreira before the Supreme Court could hand down its
final judgment’* Rather than straightforward application of the BRJourt’s opinion in the
case, the Supreme Court found itself faced withmesgions on contradicting case law from
the two EEA Courts. The Supreme Court eventuallpagad to distinguish the cases, but
only after a rather thorough analysisFareira. As stated by Henrik Bull, its willingness to

2 See furtheFredriksen ‘One Market, Two Courts: Legal Pluralism vs. Hageoeity in the European Econom-
ic Area’, citedsupranote 12.

3 Joined cases E-9/07 and E-10l0@réal [2008] EFTA Ct. Rep. 258, paragraph 29.

" Case C-348/98erreira [2000] ECR 1-6711.
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go into detailed analysis &frreira certainly indicates that the Supreme Court woulgee
pared ‘to opt for the ECJ version rather than tR&A version of EEA law’ if convinced that
there was indeed a divergence in the case lanedfith EEA courts?

Intent to side with the ECJ in a case of divergiage law may arguably also be in-
ferred from the Supreme Court’s recent judgmeridquist Here, the Supreme Court found
it appropriate to note as an obiter dictum thatiR& A Court had failed to convince the ECJ
that international tax treaties must be excludedmdhetermining the presence or absence of
discrimination between resident and non-resideatediolders under Article 40 EEA/Article
63 TFEU. The Supreme Court added that it could Heusxpected that the EFTA Court
would be 'unable to maintain the views from the ®Bank case’ if the same question
would come up before it anelf.

Given this background, it is possible, perhaps grebable, that the Supreme Court
asks itself how much there really is to gain fropreliminary reference to the EFTA Court
and if the advantages outweigh the delay, workcosd entailed.

A related explanation for the low number of reqedsim Norwegian courts is the in-
terests of the parties appearing before the ndtamat. Even though there are several cases
in which a (private) party has pleaded for a refeesto be made, it is perhaps even more
striking that this seems not have been the cadeimajority of the abovementioned cases. It
is certainly tempting to speculate that parties (@terveners) with an interest in a more gen-
eral clarification of EU and EEA law, such as, gldhe Norwegian Competition Authority in
Tineor The Norwegian Consumer Council and The Fedsratf Norwegian Commercial
and Service Enterprises as interveners on eaahsideiin the “boot heel-case”, would be
keener on preliminary references if the recipieas\whe ECJ rather than the EFTA Court.

In cases against the state in which the privatey pemetheless do ask for a prelimi-
nary reference to be made, the mostly firm oppasito any such suggestion from the Nor-
wegian Attorney General for Civil Affairs has to tad&en into account as a contributing fac-
tor.”” Even though the decision of Borgarting Court op&al inGaming Machineshows
that even agreement among the parties need naifft@et, the number of Norwegian refer-
rals would surely be higher if the Government lasgy®ere to support rather than to oppose
such pleas. However, witfokus Bankand, reportedly, als8linning Rindaland, at least par-

tially, Nguyenas commendable exceptions, most preliminary reteseare made against the

> Bull, citedsupranote 54, at 111.
®Rt. 2010 p. 1500, paragraph 113.
7 Cf. Bull, citedsupranote 54, at 113.
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advice of the Attorney General. The usual argurpenforward by the Government lawyers

is that the competence of the EFTA Court underchgt84 SCA is limited to the general in-
terpretation of EEA law whereas the case at hapidadlly raises questions of application of
EEA law only, thereby implying that the EFTA Couwurill be unable to offer more detailed
guidelines than those already found in ECJ caseAgparently, it was this line of argument
which convinced the Supreme Court not to requestdarsory opinion irGaming Machines
The fact that the EFTA Court and the ECJ both tledmaw the distinction between interpre-
tation and application differently, arguably stretqy the notion of ‘interpretation’ in order to
provide the referring court or tribunal with a grdielpful answer, is apparently disregarded as
examples of the two EEA courts usurping competemntesh belong to the national couffs.

As stated by Henrik Bull, it is tempting to spedalthat the Attorney General hopes
that his arguments in favour of the Government'sitomn would be more persuasive in the
ears of Norwegian judges who are not themselvesrexm EEA law, than in the ears of
judges in Luxembour§’ However, if this is indeed the case, it is of egesater importance
to underscore that the survey of the applicatioBEBA law in Norwegian courts offers very
little support for any suggestion that such a sgrpiis succeeding — Norwegian courts do keep
cases to themselves, but apparently not in ordavvtoid unwelcome answers from the EFTA

Court®°

VI. Assessing the Supreme Court’s approach
As far as the reception of ECJ and EFTA Court ¢asds concerned, the open and EEA-
friendly approach of the Supreme Court merit pradeeto its relationship to the latter court,
however, the persistent lack of referrals is, gubmitted, highly unfortunate.

As to the possible reasons set out above, norteeat appears sufficient to justify the
current situation. The delay, work and cost endailgth a preliminary reference should at
least be disregarded in situations in which théigmappearing before a Norwegian court ask
for a request to be made. In cases against theg thatwillingness of the private party to

await an answer from the EFTA Court and, if needd@ay the extra costs, should be suffi-

'8 Accordingly, in cases where a Norwegian court tiogless decide to request an advisory opinionAttar-
ney General will regularly argue for the questitmbe worded in very general terms. And furtheceohefore
the EFTA Court, the Government will remind the Qaftits limited competences under Article 34 SGae,
most recently, the Norwegian Governments obsematio Case E-2/1Rolbeinssorf2009-2010] EFTA Court
Report 234 (as summarised in paragraph 76 of tipeiRéor the Hearing) and Case E-16RKilip Morris Nor-
way, judgment 12.9.2011 (nyr), para.58.

"9 Bull, citedsupranote 54, at 113.

80 Cf. the (general) allegation made ®grl BaudenbacherThe EFTA Court in Action’, Stuttgart 2010, at p.
24,
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cient to eliminate this argument. Further, the @pte of proportionality as an inherent part of
Norwegian civil procedure ought to be understoodnrEEA-friendly manner. Actually, pro-
portionality could be invoked in favour of a refece being made already by the first instance
court, thereby possibly removing the need for a&teonsuming and costly appeal to the
Court of Appeal (or even further to the Supremer@olin any case, particular attention
should be brought to the judgment of the Europeauri®f Human Rights iRafitis and oth-
ers v Greecein which the Strasbourg court held that the gkdbtime spent on a preliminary
reference to the ECJ is to be disregarded in thesament of whether the national proceed-
ings is concluded within a reasonable time as gueea under Article 6 (1) ECHR It may

be inferred from this judgment that the goal ofadét justice may not be used as an argu-
ment against a preliminary reference, be it tofd or to the EFTA Couft

Further, as far as the usefulness of an advisaryapis concerned, it is submitted
that this is, on average, far bigger than the fases brought before the Supreme Court may
have lead the latter to think. It is a unavoidaldasequence of the national court system that
the cases ultimately brought before the Supremet@oa the ones where it either appears
guestionable whether the EFTA Court really goight or where the case is of such a charac-
ter that all the EFTA Court could do was to offem® guidelines to the national courts (typi-
cally in cases depending upon concrete applicatidhe proportionality principle). Thus, the
majority of cases where the answer received frar&RTA Court is such that there is not
much left to say (sei@fra section Il) are never brought to the attentiothef Supreme Court.

Somewhat paradoxically, the best line of argumantavour of a preliminary refer-
ence to the EFTA Court is the one offered by theSupreme Court itself when explaining
why EFTA Court case law ought to be given ‘sigraft weight’ (seénfra section ll).

Quite possibly, the Supreme Court would preferaeehdirect access to the ECJ, ena-
bling it to participate more directly in the ‘judat dialogue’ through which EU and EEA law
evolves. However, given that it seems neither ¢tutistnally nor politically possible for
Norway to submit to the jurisdiction of the ‘foreigudges’ of the ECJ under Article 107
EEA 2% the Supreme Court ought to recognise that its passibility to have its voice heard
on the European stage currently, and for the faldeduture, runs through requests to the

EFTA Court for advisory opinions.

81 CasePafitis and others v Greecpidgment of 26 February 1998, Reports 1998-pastigraph 95.

8 |n Case E-2/02sgeirssorf2003] EFTA Court Report 185, the EFTA Court righleld Pafitis to be applica-
ble to preliminary references under Article 34 S&*well.

8 See furtheinfra Section C.
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Further still, it should not be overlooked that&rence to the EFTA Court may func-
tion as a sort of insurance against possible @a@sin cases in which a Norwegian court is in
doubt as to the proper the interpretation of EEA lat worst, misapplication of EEA law
may lead to an infringement action being brouglioteethe EFTA Court by the EFTA Sur-
veillance Authority or to a claim against the stmiedamages. As to the former, a defeat in an
infringement action brought about by a Norwegiaartdecision may under Norwegian pro-
cedural law lead to the reopening of the ¢4s%s to the latter, the conscious decision not to
refer in a situation in which the national couskeif acknowledges that it is uncertain about
the correct interpretation of EEA law, certainlystia be taken into account when assessing
whether a breach of EEA law committed by a nati@oalrt is to be regarded as sufficiently
serious to entail liability for the State in questf”

True enough, the Supreme Court may object thatatk record in the field of EEA
law is a fine one and that essentially what mateconomic operators doing business in
Norway is that their EEA rights are adequately @cted, not in which court judicial protec-
tion is offered. Still, as is well known, justicasinot only to be done, it has to be seen to be
done. In the EEA setting, this general statement Ioeaunderstood as to encompass not only
the perspective of private parties, but also threpgeetive of other Contracting Parties to the
EEA Agreement. From this perspective, it is subsditthe Norwegian Supreme Court ought
to acknowledge that it may still matter in a braactentext whether judicial protection is of-
fered in Norwegian courts alone or in cooperatigtn whe EFTA Court: Perhaps not so much
for the parties in the concrete case, but for trginued success of the EEA Agreement.

From the perspective of the ECJ, the EFTA Courtgnased to be a reliable and
independent guarantor of the EFTA States’ fulfiltneintheir obligations under the
Agreement® Under the principle of reciprocity referred totire fourth recital in the
preamble of the EEA Agreement, this may impact upenECJ’s contined willingness to
grant market operators from the EFTA States theesaghts as their EU competitors. Having
studied the development in ECJ’s approach to EERAftam the deep scepticism voiced in

8 See furtheFredriksen Europaische Vorlageverfahren und nationales fivitessrecht, citeslipranote 10, at

p. 308 ff.

% See, as far as EU law is concerned, Case C-2&4ibler [2003] ECR 1-10239, paragraph 55. The fact that
Article 34 SCA entails no obligation of nationalurts to request an advisory opinion from the EFTuE

seems of little relevance in this context — from fierspective of tort law, the decisive point athquestion of
whether the error of law was excusable or inexdes@bbler, paragraph 55) ought to be that the national court
had a clear and viable alternative which would hanexented a visible risk of judicial wrongdoingrin materi-
alising.

8 Similarily, Martin Johansson and Sven NordbgigFTA-domstolen — Garant fér det homogena EE®T
EFTA Court — Guarantor for the homogeneous EEAY Elroparéattslig Tidskrift (2011) 379-392.
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Opinion 1/91 and, albeit to a lesser extent, inn@m 1/92, through a phase of apparent sof-
tening (and, possibly, internal discussion) to gedaecognition of the possibility to realise
the Agreement’s objective to extend the internalkeiato the EFTA States, | am of the firm
belief that the EFTA Court’s dynamic and integratfdendly interpretation of EEA law has
been a contributory factor of significant importafit

Thus, even if the Supreme Court may be right isarent assessment of its own
capability to predict the development in ECJ caseWwith the same accuracy as does the
EFTA Court (although this may be questioned, nastielue to the EFTA Court’s expert
knowledge of EEA law and to the rules of procedaypening up for input from the Commis-
sion, the EFTA Surveillance Authority and the EE&idber States), it is difficult for the
other Contracting Parties (and the ECJ) to asseshémselves whether this is (and remains
to be) the case. The position of the EFTA Court mappears to be of such a nature that even
in a hypothetical case in which it ends up acceptiational restrictions on the fundamental
freedoms of the EEA Agreement which should haven lsegallowed pursuant to subsequent
ECJ case law, no one will suspect it of wilful admition to the feared ‘cherry picking’ of the
EFTA States. By contrast, the ‘margin of errortleé Supreme Court of Norway is probably
of a more limited nature — rightly or wrongly, tkeds something slightly suspicious about a

supreme court refusing to cooperate with the EElg@s in Luxembourg.

C. Outlook

Even more than 18 years after the entry into fofdbe EEA Agreement, the relationship
between the EFTA Court and the Supreme Court oiMapihas yet to find its form. Appar-
ently, there is at present some disagreement wil@rSupreme Court as to its attitude to-
wards the EFTA Couft Interestingly, there is currently an unprecedewieaeration change
at the Supreme Court: Out of the 20 current justafethe court, thirteen has been appointed
in the last six years (of which nine in the lagethyears!). Out of the thirteen justices decid-
ing theFinanger (No. Il)case in 2005, only five are still at the CourtttRar, it is noteworthy
that the Supreme Court only in 2011 got it firstnier with an EEA law background when
the former Norwegian judge at the EFTA Court, Hemull, was appointed to the bench.

8" Fredriksen ‘The EFTA Court 15 Years On’, citelipranote 2.

8 So the assessment of justiEns Edvin A. Skoghty his book Tvistelgsning, Oslo 2010, at p. 12eiring

to ‘differing opinions’ within the Supreme Courtdastating that the decision of the Appeals Selecommit-

tee in Rt. 2005 p. 1598 to stay the proceedingsaiaming Machinesase in order to await the outcome of the
infringement case before the EFTA Court ‘by no ng#@to be seen as authoritative clarificatiorihaf rela-
tionship between the Supreme Court and the EFTAtCou
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It remains to be seen if the many new justices lvihg about changes. If not, it may
be argued that the legislator ought to interveraveéter, this is likely to bring up difficult
constitutional and political questions as to ther®me Court’s relationship to the two EEA
Courts.

From the perspective of homogeneity, there is moadi¢hat the best solution would
be to open up for preliminary references to the BE@iler Article 107 EEA. To the EU, this
would be the ultimate proof of the willingness adiay and its courts to play by the rules of
the internal market, whereas it from the perspeativthe Supreme Court would grant direct
access to the institution entrusted with the lastiwon the interpretation and judicial devel-
opment of the internal markatquisto which Norway is subject. Still, if limited toraere
possibility to turn to the ECJ, it might be featbdt the much longer delay caused by a pre-
liminary reference to the ECJ (as compared to oried EFTA Court) will limit Norwegian
courts’ use of Article 107 EEA considerably. Furthie a situation where the EFTA Court
would retain competence in all direct actions (ohg infringement actions against Norway)
as well as to answer request for advisory opinfam® Lichtenstein and Icelandic courts, one
would still have to live with the immanent possilyilof conflicting case law. And further
still, it has to be taken into account that us@uicle 107 EEA would represent a huge blow
to the EFTA Court which could have unforeseen cqueaces for a complex judicial archi-
tecture which after all seems to be working remlalgkavell. In any case, and even omitting
the controversial question whether Articles 88 8@af the Norwegian constitution would
allow for binding judgments from the “foreign judgef the ECF° the Norwegian govern-
ment has made very clear that use of Article 10A EEout of the question for political rea-
sons aloné&’

In the alternative, the legislator could introdpeecedural provisions forcing Norwe-
gian courts to reconsider their relationship toEr& A Court. A gentle version would be the
introduction of an obligation to at least give @as when rejecting petitions for a preliminary
reference, preferably with clarification in theavaux préparatoiress to the effect that the
principle of procedural proportionality is not te bnderstood as a hindrance towards the use
of Article 34 SCA. Further, it would probably belpfel if the legislator was to state in gen-
eral that Norwegian courts ought to contributeh® EFTA Court getting a sufficient number

of cases in order to fulfil its role as guarantbthe EFTA States’ fulfilment of their EEA

8 See on thigredriksen Europaische Vorlageverfahren und nationales iivitessrecht, citeslipranote 10, at
74 ff.

% See the assessment of the Government on the ooazshe Norwegian parliament's ratification oetBEA
Agreement; Royal Proposition No. 100 (1991-1992j.840.
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obligations. If this proves insufficient to raiseetnumber of references, the possibility of in-
troducing an obligation to refer unresolved questiof EEA law to the EFTA Court would

be the last resoft. As long as the answers received from the EFTA Carar not formally
binding, there seems to be no constitutional himckaowards such an obligation. Still, the
introduction of an obligation to cooperate with tHeTA Court would hardly be welcomed by
the Supreme Court and would as such be a rathsitisermatter. A far less radical, but prob-
ably just as effective solution would quite simpky for the Norwegian government to recon-

sider its present opposition to preliminary refeesito the EFTA Court.

%1 SeeFredriksen Europaische Vorlageverfahren und nationales giivitessrecht, citeslipranote 10, at 368.
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