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Abstract: In this paper we compare recent efforts towards the constitutionalization of the right to
water in Brazil, Colombia, and Peru to understand the opportunities and limitations related to the
attempts to enhance access to piped water to the highest normative level. Peru passed a constitutional
amendment in 2017 while Brazil and Colombia have seen much right-to-water activism but have not
succeeded in passing such reforms. We explore the role of the existing domestic legal frameworks on
drinkable water provision and water management towards the approval of constitutional amendments.
We find that all three countries have specialized laws, water governing institutions, and constitutional
jurisprudence connecting access to water with rights, but the legal opportunity structures to enforce
socio-economic rights vary; they are stronger in Colombia and Brazil, and weaker in Peru. We argue
that legal opportunity structures build legal environments that influence constitutional reform success.
Legal opportunity structures act as incentives both for social movements to push for reforms and for
actors with legislative power to accept or reject them. Our findings also show that in some contexts
political cost is a key element of constitutional reforms that enshrine the right to water; therefore, this is
an element that should be considered when analyzing these processes.

Keywords: right to water; constitutional reform; legal opportunity structure; water legal framework;
socioeconomic rights; Brazil; Peru; Colombia; social movements; political cost

1. Introduction

This paper provides a comparative analysis of constitutional reform attempts in Brazil,
Colombia, and Peru for the inclusion of the right to water. There is extensive literature
that focuses on constitutional reforms as a mechanism to improve access to water and
its impacts, as well as on each country’s efforts to protect water rights, but the comparative
literature is still underdeveloped. We provide evidence that legal opportunity structures
influence constitutional reform success and explain how this occurs in the three case studies.
This study is a contribution to scholars and policy makers interested in understanding the
regional and domestic dynamics that limit the full implementation of the right to water for
all, as urged by the United Nations since 2002 and reinforced in 2010.

Recent efforts towards the constitutionalization of the right to water in Brazil, Colombia,
and Peru have led to different results in these countries. While Peru has been successful in
enshrining the right to water in the constitution, Brazil and Colombia have seen plenty of
right-to-water activism through courts and social protest but have not succeeded in having
these reforms approved. In this paper we analyze these constitutional reform processes and
explore the role of the existing domestic legal frameworks on drinkable water provision
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and water management towards the approval of such reforms. While recognizing the
right to water has different understandings and definitions, this paper focuses on people’s
access to pipeline water, which has been at the core of the constitutional debates in these
countries and the region. We argue that existing legal opportunity structures build legal
environments where constitutional reforms are more or less likely to succeed. These legal
opportunity structures in turn act as incentives both for social movements to push for
reform and for the ones in power (particularly Congresses) to accept or reject it. A key element
that has influenced the approval of constitutional reform initiatives by Congresses in these
countries is the political cost involved in the decision to constitutionalize the right to water.

In the Latin American region, analyses of the constitutionalization of the right to water
in Bolivia and Ecuador have shown the weakness of this right to transform the prevalent
neoliberal models of water governance [1-3]. However, each country has its own legal
institutions and mechanisms, and what is not transformative in one context might promote
important changes in others. There have been attempts to enshrine a right to water in the
constitution of several countries, but not all of them have done so. In some countries, the
actors involved in these attempts have not been able to mobilize enough political support to
pass constitutional reforms. In others, constitutional reforms have faced strong opposition,
which could be indicative of a resistance to the potentially transformative effects of water
rights. Furthermore, we argue that constitutional reforms in Brazil, Colombia, and Peru
have different meanings and roles that are rooted in the existing legal and institutional
frameworks for water protection.

The selection of our three countries was based on the following criteria. Firstly, Brazil,
Colombia, and Peru are neighboring countries home to more than 80% of the Amazon
rainforest and are among the world’s top ten countries in terms of their volume of renewable
freshwater resources [4]. Secondly, they face similar challenges in the protection of water
resources, such as large-scale resource extraction that is considered central to their economic
development strategies. Extractive industries not only challenge the sustainability of water
from a human consumption perspective, but they also challenge the livelihood of communities
whose culture and identities depend on these water sources. Several regions in these countries
are particularly vulnerable to water scarcity, which is often caused or exacerbated by climate
change [5-10]. Thirdly, the selected countries are characterized by high inequality, a reason
why the water rights of vulnerable groups, such as rural populations, are under threat. It is
worth noting that the indigenous populations in these countries are mainly located in rural
areas; thus, they are affected by an intersection of marginalization factors [11-14].

Despite these similarities, the outcomes of constitutional reform processes greatly dif-
fer from one country to another as do the mechanisms that have been used to advance these
reforms. While Peru passed a constitutional reform establishing a freestanding constitutional
right to water in 2017, similar efforts in Brazil and Colombia have proven unsuccessful.
While in Peru the constitutional reform was led by political parties in Congress, in Brazil
and Colombia social movements have also promoted initiatives towards enshrining the
right to water but have run into governmental and legislative hurdles that have not been
overcome. These different outcomes are puzzling when considering that Peru—relative
to the other two countries—has the weakest constitutional protection of economic, social,
and cultural rights (ESCR) and that constitutional reforms are much less frequent there.

The 1988 Brazilian constitution and the 1991 Colombian constitution are often referred
to as transformative due to their egalitarian aspirations and for the fact that they sought to
promote the constitutional protection of social rights [15-19]. At the same time, the constitu-
tional regimes in Brazil (1988), Colombia (1991), and Peru (1993) are part of the phenomenon
known as the Latin American neo-constitutional movement which took place in parallel to
the expansion of neoliberal reforms [15]. They are not part of the latest wave of Bolivarian
socialist regimes which aimed to deeply transform society and regulate the economy [19].

Valuable work has already been completed on an individual country level in exploring
the jurisprudence on the right to water, as well as the specific processes surrounding
its constitutionalization [2,20-27]. Here we offer a comparative perspective and focus
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particularly on capturing obstacles as well as elements that have fostered constitutional
reform processes in the three cases. This paper seeks to contribute to the existing gap in
comparative Latin American studies regarding the recognition and protection of the right
to water.

We identified relevant norms per country based on whether they regulated access
to pipeline water. We included laws, executive decrees, and administrative norms to
analyze them based on how they regulated the access to water and stakeholder interests.
We also focused on whether these rules created an obligation for the government to protect
access to water for the population. Additionally, we build on the assumption that although
courts have had different roles in advancing rights protection per country, they can act
as catalysts when protecting constitutional and social rights. Moreover, in the case of
Brazil and Colombia, the courts have had a salient role in the implementation of the 1988
and 1991 constitutions, respectively [28]. It is worth noting that two of the three countries
under analysis are organized as unitary political systems (Pert and Colombia), while Brazil
is organized in a federalist political system. For the purpose of this study, we focus on
the Brazilian constitution and legislation at the federal level. After identifying relevant
regulations per country, we describe key constitutional reform efforts in the access to
pipeline water.

Here we focus on domestic legislation that passed starting in the 1990s when neolib-
eral reforms permeated Latin American countries, particularly in public service provision.
Although domestic legislation in the three countries has faced multiple reforms, the foun-
dation for the access to pipeline water was planted in this decade and several of these
norms are still in place. Our window of analysis for constitutional reforms starts in 2010
and is based on two criteria: First, we focused on the constitutional reform efforts that
gained visibility at the national level in each country, and that allowed us to explore the
dynamics between institutional decision-makers.

We acknowledge that there have been important efforts towards the protection of
access to pipeline water at the local level, but we have not included them in this study
because we are focusing on the interaction between domestic legislation at the national
level. Second, we analyze constitutional reform attempts starting in 2010, acknowledging
the relevance of the UN General Assembly adopted Resolution 64/292 that recognized
access to clean water and sanitation as an independent human right. Finally, our window
of analysis ends in 2019. It is our assumption that the world suffered profound changes
because of the COVID-19 pandemic with long-lasting effects that are yet to be explored.

The paper is structured as follows: In the first section, we describe the legal status
of the right to water in Latin America and provide background on the efforts towards
constitutional reforms on the continent. Then we describe the existing legal framework per
country in the access to pipeline water, and we identify the relevant institutional actors
per country. In the third section, we comparatively analyze the three countries” attempts at
constitutional reform and how these reforms interact with existing legal frameworks in
each country. Finally, we present our conclusions.

2. The Legal Status of the Right to Water in Latin America

When the International Covenant on Economic, Social, and Cultural Rights was
adopted in 1966, access to water was not explicitly recognized as a right. In recent decades,
however, increased attention has been paid to this right and numerous steps have been
taken toward its recognition at the national and international levels.

In 2004, Uruguay was the first country in Latin America to enshrine the right to water
in its Constitution, which it did by referendum. Ecuador and Bolivia followed suit in 2008
and 2009, respectively. In all three countries, the constitutional protection of the right to
water was introduced largely in response to the wave of privatization of the drinking water
supply [2,29]. Behind these reforms lay a claim for equal access to water for all, including
those who could not pay the costly tariffs established by private companies. The right thus
served as a strategy for resisting the commodification of water and the barriers of many to
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access it. However, only the Uruguayan Constitution forbids the participation of private
companies in the distribution and provision of water and sanitation.

The enshrinement of rights into constitutions does not necessarily follow a top-down
process whereby international law influences the behavior of nation-states. While constitu-
tional processes must be understood as embedded in broader transnational contexts [30],
different countries simultaneously participate in creating international law [31]. Thus, the
constitutionalization of the right to water in Uruguay, Ecuador, and Bolivia in the 2000s
conversely had effects on the international level. Disputes over the recognition of the right
to water in Latin America have been key in shaping its international recognition [1,3].

The steps taken in the international arena to establish a right to water have been driven
by a broad coalition of water rights advocates, including civil society representatives and
parties seeking to protect private interests around the privatization of water [1,3]. In 2002,
the United Nations (UN) Committee on Economic, Social, and Cultural Rights issued
General Comment 15, which interpreted the International Covenant on Economic, Social,
and Cultural Rights as encompassing a right to water. A comment notes in the Introduction
(point 2) that this right “entitles everyone to sufficient, safe, acceptable, physically accessible
and affordable water for personal and domestic uses.” [32].

In 2010, the UN General Assembly adopted Resolution 64 /292 recognizing access
to clean water and sanitation as an independent human right that is essential for the full
enjoyment of life and all human rights. Later that year, the UN Human Rights Council
adopted Resolution 15/9, which stated that the right to water and sanitation derives from
the right to an adequate standard of living [33]. The normative content for the regulation of
the right to water is composed of five criteria also used to regulate other ESCR (as the right to
health), i.e., availability, accessibility, quality and safety, affordability, and acceptability [34].

However, as mentioned earlier, the concept of the right to water is still under construc-
tion and there is not a consensual interpretation [34]. It is within this context that in 2015,
the UN further included access to clean water and improved sanitation among the goals of
the 2030 Agenda for Sustainable Development.

Although Brazil, Colombia, and Peru have incorporated international human rights
treaties into their constitutions and have ratified the International Covenant on Economic,
Social, and Cultural Rights, it is important to keep in mind that this covenant does not
explicitly protect the right to water. While General Comment 15 refers to the right to water
and the legally binding effects of treaties are broadly accepted, the legal status of general
comments, UN resolutions, and development goals are under dispute [35]. However, it is
also widely accepted that UN General Assembly resolutions adopted by unanimity are not
mere recommendations and can be proof of legally binding international law—be it treaty-
based or customary [36]. Furthermore, some international law norms are not self-executing,
which means that even in cases where treaties have been ratified by a state, an additional
incorporation of the treaty rights into domestic constitutions (i.e., a duplication of the
rights) increases the probability of their effective enforcement [30].

It is relevant to note that when the aforementioned UN General Assembly resolutions
were adopted in 2010, neither Brazil, Colombia, nor Peru had a self-standing right to water
in their constitutions. In Colombia, social movements have mobilized around the inclusion
of the right to water in the constitution at least since 2007 with no success until now. In
2014, Brazil was recommended to undertake constitutional reform to include the right to
water explicitly [37]. Since the changes in international law took place, only Peru among
the selected countries has done so.

3. Materials and Methods

To explore the dynamics lying behind attempts to introduce constitutional reforms
enshrining the right to water we focused on three cases: Brazil, Colombia, and Peru. We
analyzed the legal and regulatory framework in each country by identifying the relevant
norms that have been in place and that have framed social dynamics in water rights.
Our assumption is that these regulations have contributed to the legal environments
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where the constitutional reform movements have been drawing on (either successfully or
unsuccessfully). We identified relevant regulations per country based on whether they
regulated access to pipeline water. We conducted a content analysis of laws, executive
decrees, and administrative regulations focusing on the type of protection they provided to
the right to water. In particular, we focused on whether these rules created an obligation for
the government to protect water rights to the population. We then related these mechanisms
for protection to the content and goals of constitutional reforms per country.
Additionally, we analyzed the jurisprudence of constitutional courts on the access to
pipeline water in each country by focusing on how the courts have interpreted the legal
framework; we built on the assumption that the role of courts can foster a positive (or
negative) environment towards constitutional reforms to protect the right to water. Overall,
we analyzed each country’s constitution, 12 laws, 5 regulatory rules, 21 constitutional bills,
2 constitutional court rulings, and made a broad analysis of constitutional case law trends
based on secondary literature. In Table 1, we summarize the regulations we analyzed.

Table 1. Summary of the materials used.

Brazil Colombia Peru Total
Constitutional court rulings Analysis of trends ~ Analysis of trends 2 2
Constitutional bills 4 (2010-2018) 5 (2010 onwards) 12 (2011-2016) 21
Laws 6 2 4 12
Regulatory rules 0 2 3 5

Source: Prepared by the authors.

4. Existing National Legal and Regulatory Frameworks
4.1. Constitutions

When the UN resolutions on the human right to water were approved in 2010, Brazil
and Colombia already recognized an extensive list of individual as well as economic, social,
and cultural rights that could be considered to encompass the right to water. One key
feature that distinguishes Brazil and Colombia from Peru is that while the first two coun-
tries” constitutions include justiciable social rights, Peru’s constitution offers only weak
protection for them.

The Peruvian Constitution, in contrast to the Brazilian and the Colombian constitu-
tions, differentiates between fundamental rights—which include the right to life, equality
before the law, identity, freedom of conscience and religion, freedom of association and
assembly, and free movement, among others—and ESCR, including, inter alia, the right to
health, social security, education, and employment. This differentiation provides a strong
symbolic message on the status of ESCR in the constitutional design. The Colombian con-
stitution incorporated the same design, and the jurisprudence of its Constitutional Court
has linked the satisfaction of certain socio-economic rights to the guarantee of fundamental
individual rights (i.e., the social right to health in connection with the fundamental right to
life), elevating the first-mentioned category to what is essentially fundamental right status.

The constitutional recognition of ESCR as aspirational rights is a core factor of demo-
cratic and social reform in Latin America. As Brinks and Levitsky [38] conclude, aspira-
tional rights can be activated so that gains may be easier to achieve in their presence than in
their absence. In the case of Latin America, courts have, by judicial interpretation, activated
constitutional aspirational rights.

4.2. Laws

By 2010, all three countries had a legal framework for access to pipeline water that
responded to the human rights approach embedded in the 2010 UN resolutions. Notably,
in the three countries, the models of water governance are in tune with the neoliberal
water reforms adopted across Latin America during much of the 1990s, often preceded by
Structural Adjustment Policies required by The World Bank, the International Monetary
Fund, and the Inter-American Development Bank.
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The implementation of neoliberal water reforms across the region—or the attempts to
implement them—in the 1990s were at different levels: resource management, organizational
structure, and decision making. They were characterized for promoting a combination of
privatization, commercialization, marketization, and re-scaled governance. Reforms sought
to put the management of water resources under technical bodies with limited space for
political maneuver and community participation [2,39-41].

In each of these countries, water has been recognized as a public good that is exploitable
by individuals and private entities through state permits (see Table 2). In 1993, Colombia
established human consumption as the main priority for water use (Law 99,/1993, art. 1), the
Peruvian Law of Water Resources (Law 29338/2009) also prioritizes human consumption
over other uses, while in Brazil the 1997 federal law that institutes the national water
resources policy states that in situations of scarcity, priority is to be given to human
consumption and livestock needs (Law 9.433/1997, art. 1.1II).

Table 2. Pre-existing legal framework for the right to water in the selected countries (2010).

Some Criterion and
Human Rights Principles

Country

Brazil Colombia Peru

Availability

o L f R :
Constitution, art. 366 aw of Water Resources

Law 9.433/1997, art. 1,111, art. 2, I; . . epe Law 29338/2009
Regime of Public Utilities: o .
Law 11.445/2007, art. 2, I Law 142/1994, art. 5 General Sanitation Law:

W sart Law 26338/1994

Quality

Constitution, art. 200, VI;
Law 9.433/1997, art. 2,1; art. 3,1, art. 7,
I and IV, art. 9,1, art. 12, V, art. 22, § 2°;
Law 11.445/2007, art. 2, X1, art. 11, § 2°,
II, art. 12,§ 1°, 1, art. 23, I and 111, art. 30,
ITand IV, art. 38, § 2°, art. 43, caput,
Law 8.080/1990, art. 6, VIII (inspection)

Constitution, art. 367
Regime of Public Utilities: Law
142/1994, art. 68
Decree 1575/2007 and Resolution
2115/2007 (creating the System for
protection and Control of
Water Quality)

Law of Water Resources:
Law 29338/2009
Law creating the National
Superintendence of Sanitation
Services: Law 25965/1992

Accessibility and
affordability

Law 9.433/1997, art. 11
Law 11.445/2007, art. 2, Tand II, art. 3, I1I
and VII, art. 11, §2°, 1V, ¢, art. 23, IX, art.
29,8§2°, art. 30, IlT and VI, art. 31, art. 48, 1

Constitution, art. 368
Regime of Public Utilities:
Law 142/1994, arts. 2,97, and 99

Law of Water Resources:
Law 29338/2009
Law creating the National
Superintendence of Sanitation
Services: Law 25965/1992

Participation

River basin committees
(Law 9.433/1997, arts. 33, 111, 37-40)

Water boards: Constitution, art. 369
Regime of Public Utilities:
Law 142/1994

Law of Water Resources:
Law 29338/2009
Organic Law of Municipalities:
Law 27972/2003

Operators of water supply

Municipalities—directly or by
concession or permission
(Constitution, art. 30, V)

Private, public, or mixed regimes

Private, public, or mixed
regimes (Law 25965/1992)

Ownership of water

Public good—federal union or
member-states (Constitution, arts. 20, IIT
and 26, I; Law 9.433/1997, art. 1, 1)

The Nation

The nation (Constitution art. 66)

Priorities in
water allocation

In case of scarcity, human consumption
and the needs of livestock must be
prioritized (Law 9.433/1997, art. 1. III)

Human consumption is prioritized
(Law 99/93, art. 1 num. 5)

Satisfying human needs is
prioritized (Law of Water
Resources: Law 29338/2009)

Source: Prepared by the authors.

4.3. Institutions and Service Providers

Brazil, Colombia, and Peru have all created national-level bodies tasked with oversee-
ing the quality of water sources and granting water exploitation permits. While in Brazil
this body is autonomous and was until 2019 administratively placed under the Ministry of
Environment (Law 9.984/2000), water-related functions in Colombia are distributed among
various ministries, with the Ministry of Environment as the most important (Law 99/1993).

Meanwhile, in Peru, the water agency is part of the Ministry of Agriculture, which
reveals a different institutional approach and tradition regarding water management. In
Peru, the management of water sources is still heavily linked to agricultural activities and
is almost independent from access to pipeline water, which is linked to state infrastructure.
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More recently the Brazilian agency was administratively placed under the Ministry of
Regional Development (Law 13.844, 2019).

In Table 2, we summarize each country’s legal framework as of 2010, the year of
the UN resolutions, taking into account the human rights criteria and the principles of
these resolutions.

A key aspect of the regulatory framework is whether the privatization of pipeline water
supply is allowed. Colombia and Peru follow legal models of privatization and have created
bodies charged with regulating the supply of water by private companies. These bodies
are designed to hold private companies accountable and to guarantee the quality of their
services. In Colombia, Law 142 created in 1994 assigned key roles to both the state and the
private sector and allowed the creation of public—private partnerships for water provision
and management. Peru has a similar law, passed in 1992, that allowed private companies
to participate in water provision and management. In Brazil privatization is also possible
but has been limited by fragmentation.

Brazil, unlike Colombia and Peru, is a federal republic with three levels of government:
local (municipalities), member-state, and federal. The municipalities are responsible for
organizing and providing drinking water, whether directly, by concession, or by permis-
sion. Although Brazil allows the participation of private actors for water provision, it did
not have until 2020 a national regulatory body responsible for basic sanitation services
(which includes water supply). This fragmentation between levels of government and
the accompanying lack of legal security are seen as major reasons why the participation
of private companies in this sector is limited, present in less than 10% of the municipal-
ities. The Concessions Law enacted in 1995, which regulated the system of concessions
and allowed private companies to provide public services (Law 8.987/1995) and the Law
on public-private partnerships enacted in 2004 (Law 11.079/2004) have not significantly
increased the delivery of water and sanitation services by private enterprises as some
believed they would. A recently passed law (Law 14.026/2020) altered the national guide-
lines for basic sanitation to give the National Water Agency, now the National Water and
Basic Sanitation Agency (Agéncia Nacional de Aguas e Saneamento Bdsico) the power to set
standards for basic sanitation services, something that might increase the participation of
private companies in the sector. Law 14.026 /2020 has passed under extremely particular
circumstances due to the Covid-19 pandemic, where the space for debates and lobbing by
civil society was limited in comparison to the regular functioning of the congress. Initiatives
to revise the national guidelines for basic sanitation in the light of neoliberal reforms had
been in place since Michel Temer’s term as president (2016-2019) and were strengthened
under Bolsonaro’s term. Here we highlight that this new law substantially altered the 2007
National Sanitation Law (Law 11.445/2007), which was approved after intense debated in
the Congress with the broad participation of several interest groups. Groups opposing the
law fear the privatization of the sector, but whether both national and international private
actors will invest in basic sanitation in Brazil will depend, among other things, on the legal
certainty provided by the law. Several lawsuits have been taken to the Supreme Court to
challenge the constitutionality of the Law 14.026/2020.

4.4. Judicial Protection and Enforcement of Water Rights

As mentioned above, in the cases under study, the Brazilian and Colombian constitu-
tions are “typical social rights constitutions” [42] while the case of Peru is different. Peru’s
1993 Constitution—unlike its predecessor, which had a very comprehensive chapter on
social rights—pays scant attention to these rights, whose content is left to the laws.

In Latin America, the jurisprudence on socio-economic rights is closely linked with
constitutional design. Constitutional courts play different roles in each country. Among
the three cases, the Colombian Constitutional Court is the clearest case of expansive consti-
tutional justice, whereby “the justices themselves [define] influential visions of democratic
constitutionalism, defending or expanding the welfare state and extending the benefits of
ESCR to previously excluded groups” [42]. As described above, Peru and Colombia share
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some similarities on water regulation that have been framed under a regulatory neoliberal
model (such as the creation of independent bodies to supervise the quality of the services
supplied by water providers). Given the “constitutional regulatory state” design of the
Colombian state under the 1991 Constitution, the Colombian Constitutional Court has a key
role in connecting the acts of private providers of public services with the state’s obligation
to oversee and guarantee the provision of public services [43]. The Colombian Court has
intervened to balance, interpret, protect rights, and apply constitutional principles into the
neoliberal regulatory scheme for water.

In the case of Brazil, even though it is not possible to state that the intervention of the
judiciary has been of the same magnitude as in Colombia when it comes to the right to
water, research shows that in cases related to water and sanitation, the courts and the State’s
Prosecutor Office (Ministério Piiblico) usually intervene to warn public administrators and
suppliers about their obligations regarding the rights to water and sanitation [44,45], but
there are no rulings by the Supreme Court establishing a right to water.

In Colombia, access to water has been recognized as a human right by the Con-
stitutional Court by way of its connection to the rights to life, health, and a clean en-
vironment [27]. Despite this judicial protection, water conflicts remain, particularly in
connection to water equality and water sustainability. These challenges are rooted in the
lack of a comprehensive government plan to protect the right to water in urban and rural
settings. Strong economic activities in the country such as mining and agriculture con-
stantly threaten water sources, while the main political actors struggle under the pressures
of lobbying and the awareness of the high costs that the constitutionalization of the right to
water would imply (i.e., ensuring a minimum amount of free water supply and reducing
the scope of the extractive economy). As it has not been enshrined as a freestanding right
in the constitution, the content of the right to water is disputed and the right itself is open
to jurisprudential changes.

The interventions of the Colombian Constitutional Court and the legal framework
in which it operates have not solved the problem of the lack of access to water in certain
communities, but they have proven to be useful tools for the advancement of the protection
of the right to access water for certain individuals, and in the context of environmental
law cases. This is so, particularly in cases in which low-income petitioners have claimed
the right to be reconnected to the water supply despite their inability to pay and have
provided evidence of an imminent risk to or violation of their rights to health or life. In this
context, the constitutionalization of the right to water would not only have symbolic value
but would empower social organizations to demand from the government and the courts
a systematic solution to well-known water conflicts, particularly water equality.

Other relevant cases in Colombia have been brought up by rural communities claiming
the duty of the state to increase access to water infrastructure (water pipes and sewers)
through collective litigation before administrative judges [46]. These cases have generally
been decided in favor of vulnerable groups in the application of the collective human
right to a healthy environment and public health, but not necessarily of the right to water.
The same applies to conflicts involving the protection of rivers and paramos. The courts
have decided in favor of an expansive notion of environmental protection including the
use of legal categories such as rights of nature and structural judicial decisions. Water as
a natural resource and element has thus been key to environmental protection cases in
Colombia, and courts have even mentioned the need for the special protection of water
sources in the context of climate change. Although it is still too early to tell, the progress
achieved in guaranteeing the right to water in Colombia appears to hold the promise, from
a transnational law perspective, for further consolidation in the future [27].

In the case of Peru, unlike Brazil and Colombia, the country lacks an institutional
opportunity structure that allows easy access to the courts. As with other Latin American
countries, Peru has a constitutional writ of protection known as the amparo action. Because
of its nature (emergency protection), amparo is one of the least formal constitutional venues:
it does not require an evidentiary stage and responds to the principle of flexibility. The
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amparo action allows informal representation, i.e., any person who considers their funda-
mental rights abused can file a claim for protection in representation of diffuse interests or
interest of another person. The Peruvian amparo should in principle provide the same level
of protection as Colombia’s tutela (also a constitutional writ of protection), but in practice,
due to non-formal procedural deadlines that have distorted its urgent purpose, amparo is
not an ideal mechanism to seek emergency protection in Peru [47].

On average, an application for amparo and a court order can take more than three
months for the judge to decide whether to admit it or not [48,49]. So, it can be considered
as a feasible route but with limited guarantees for the debate on the content of fundamental
rights in the abstract. However, one key feature of the amparo process is its potential impact.
Amparo actions can reach the Constitutional Court. When the case is dismissed in second
instance, the Constitutional Court can analyze the demand. This means that through an
amparo process it is possible to bring the debates to the highest level of constitutional justice.

The main limitation of this is the reluctance of the Peruvian Court to innovate. As men-
tioned above, Peru has seen less judicial activism on ESCR. Since 2004, the Peruvian Consti-
tutional Court has ruled that such rights are enforceable only to the extent that they conform
to the ideals of adequate development of the social purpose of the state, and the enforceabil-
ity of these rights is restricted to the available budget. In the case of water, the Constitutional
Court issued two decisions in 2007 (06534-2006-PA / TC and 6546-2006-PA /TC) recognizing
the right to drinking water, linked to fundamental rights, including the rights to life, dignity,
and the right to health; however, for the court, the right to water belongs to the group of
social welfare rights (derechos prestacionales), which are not part of automatic enforcement
(autoaplicables), but depend on the creation of additional legislation and policy. This ju-
risprudence reflects a key characteristic of the Peruvian Constitutional Court: a formalistic
approach that limits the ability of the judiciary to innovate and develop jurisprudence.
This feature has been pointed out as a major limitation towards expanding the grounds for
rights in general [50] through litigation at the national level.

5. Discussion: A Comparative View of Constitutional Reforms on the Right to Water
in Brazil, Colombia, and Peru

5.1. Procedures for Constitutional Reforms per Country

Article 2016 of the Peruvian Constitution established two mechanisms for amending
the Constitution. The first allows Congress to discuss and approve a reform by two-thirds of
its members on two consecutive legislatures. Most of the constitutional reforms, including
the one to recognize the right to water, have followed this path, and achieving this has
required an agreement between different political forces.

The Colombian Constitution can be reformed in three ways: by Congress, by a Con-
stituent Assembly, or by citizens through a referendum (Art 374 Constitution of Colombia).
Bills to reform the constitution through Congress can be introduced either by the national
government, ten members of the Congress, twenty percent of members of local and regional
administrative councils, or by a number of citizens that totals at least five percent of the
electoral registry (Art 375 Constitution of Colombia). When following the legislative path,
requirements for constitutional reform are stringent since the proposed reform must be
discussed in two ordinary session periods, consecutively. In the second period, the reform
must be approved by the majority of the members of each Chamber. Constitutional reforms
via a constitutional assembly require the approval of both chambers of Congress. Citizens
can convene the constitutional assembly if they approve it by at least one-third of the
electoral rolls. (Art 376 Constitution of Colombia). The approval of constitutional reforms
by means of a referendum requires the approval of Congress via a law approved by the
majority of the members of both Chambers prior to the elections. After this approval is
granted, elections are held, and they require the total participation of at least one-fourth of
the total number of citizens (Art 378 Colombian Constitution). Citizens have attempted
constitutional reforms related to the access to pipeline water in the form of referendums,
but the Colombian Congress has not been supportive of these initiatives.
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In Brazil, “the Constitution may be amended on the proposal of at least one-third of
the members of the Chamber of Deputies or of the Federal Senate; the President of the
Republic; or more than one half of the Legislative Assemblies of the units of the Federation,
each of them expressing itself by the relative majority of its members” (Article 60 Brazil-
ian Constitution). An amendment proposal is discussed and voted on in two readings
in each house of the National Congress (the Chamber of Deputies and the Senate) and
will be approved if they obtain 3/5 of the votes of the members of each house in each
reading (Article 60 Brazilian Constitution). However, a difficult legislative process in the-
ory has not prevented the constitution from being amended more than a hundred times
from 1988 to 2020. In the case of Brazil, the fact that the constitution is highly comprehen-
sive and detail-oriented may have contributed to such an amendment culture.

5.2. Attempts to Reform the Constitution per Country

All three countries have seen proposals for constitutionalizing the right to water. In
Brazil, four proposals for a constitutional right to water have been presented since 2010,
although none progressed to any relevant degree until 2020. Moreover, while most of these
proposals refer to the 2010 UN resolution 64/292, the resolution was, surprisingly, not
included as a justification for the most recent proposal, which was presented in 2018. It is
worth noting that all four proposals refer to a “right to water” without providing a further
definition of this right or dealing with the issue of privatization.

Since 2016, a series of measures have been taken in Brazil to strengthen the presence
of private actors in the water and sanitation sectors. In July 2018, the president issued
a provisional executive order (Medida Provisdria 844/2018) to alter the legal framework for
sanitation services in the country. The order, expected to stimulate the privatization of
the sector and therefore supported by private companies, was not approved by Congress
(a necessary step to becoming law). Privatization of water supply services is strongly
opposed by a broad coalition of public sector trade unions, environmentalists, left-wing
political parties, indigenous groups, academics, and activists in Brazil and abroad. The
water crisis in Sao Paulo in 2014-2016 (city dwellers faced up to 12 hours of water cutoffs
daily) is often used as an argument against the privatization of water supply services,
which is generally taken as a synonym for the commodification of water. Sabesp, the
company that provides water and sewage services in the Sao Paulo region, is a public—
private partnership with 49.8% of its shares trading on the stock exchange. The pressure to
secure profits for shareholders is seen by opponents of such partnerships as incompatible
with the expansion of services to unprofitable neighborhoods. The tensions around this
provisional executive order, and more recently around the above-mentioned newly passed
law (Law 14.026/2020), serve to illustrate the difficulties in amending Brazil’s Constitution
to enshrine the right to water.

In March 2021, the most recent proposal to amend the constitution for the enshrine-
ment of the right to water (PEC 4/2018) was unanimously approved by the Senate. This
proposal still has a long way to go before its final approval, but it is intriguing that this un-
precedented step was taken less than one year after the approval of a law that is expected to
increase the participation of private companies in the water and sanitation services sector.

Meanwhile, Colombia has seen five attempts to reform the Constitution in this di-
rection since 2010 [51], one proposal reached the final voting round in the Senate in 2017
but was defeated (Docket No. 22 March 2017, Senado: 14/2017 Camara: 282/17). This
proposal was presented again for debate in 2020 and is pending. Apart from these reform
attempts, there was a major referendum campaign in 2009, which emanated from a network
of 150 civil society organizations. The campaign sought a constitutional right to water,
a ban on water privatization, state control over water management, the stabilization of
tariffs, and a minimum supply of free water for all, which would have a major impact on
the disadvantaged that are not able to afford the cost of safe drinking water. The draft
referendum bill was dismissed on the basis of being too ambitious and unrealistic; it did
not pass Congress [29,52].
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These reform efforts have created tensions among Colombian political actors, and
economic interests have lobbied to stop their materialization. Among the strongest op-
ponents to water rights bills are extractive companies. The establishment of a minimum
supply of free water for the most disadvantaged, combined with the strong enforceability of
fundamental rights through the tutela mechanism, appears particularly threatening to these
economic interests. The government of Colombia has weighed in on these debates, arguing
that there would be serious difficulties in the implementation of a right to water, especially
in rural areas. The Ministry of Environment has further argued that the government cannot
legally commit to developing the necessary infrastructure to bring access to water to rural
populations because it would be too costly [51].

The case of Peru is different but not necessarily more promising. Between 2011 and
2012, all political parties presented bills for constitutional amendments in this direction.
All these bills originated in Congress—none of them were presented as citizen initiatives.
Among the bills, one—issued by a congressperson from Ollanta Humala’s ruling party—
included a provision to ban the participation of private actors in the water supply. During
this bill’s debate, one actor from outside Congress actively participated: a representative
of the SEDAPAL union. SEDAPAL is Peru’s largest public water utility. In 2013, all the
constitutional amendment proposals were merged into one bill and approved. The new bill
did not mention the ban on private companies. The opinion issued by the Constitutional
Commission of Congress (where the bills were discussed and approved prior to its submis-
sion to the plenary), explicitly stressed the need to recognize the role of private companies
in the provision of pipeline water services.

Despite the high level of political confrontation within Congress and between the
Congress and the executive branch (which included the censorship of state ministers),
Congress asked the executive for an informed opinion (Office of the Prime Minister, Justice,
and Human Rights, Ministry of Housing, Construction and Sanitation and the Nation
Water Agency—ANA) and received positive feedback. The only agency that issued a nega-
tive opinion was the National Superintendence of Sanitation Services—SUNASS, which
pointed out that the reform could negatively impact companies supplying water services
by denying their right to cut water supply to households with unpaid fees. However, for
Congress, this was not a concern. The debates and the opinion issued by the Constitu-
tional Commission of Congress reflect that for legislators, as well as for the executive, the
“progressiveness” feature of the right to water is subject to policy processes.

The reform did not trigger demonstrations or massive popular expressions of support
or rejection. The constitutional reform was an extraordinary achievement considering the
process required (in terms of time and support) and the weakness of the Constitution’s
provisions on social rights. Unlike Colombia and Brazil, where constitutional reforms are
common, since 1993, Peru had passed only six constitutional reforms as of 2018. Since
2018, Peru has gone through a political turmoil, which have involved the resignation of the
President Pedro Pablo Kuczynski (March 2018), a referendum to approve constitutional
reforms (December 2018), the shutdown of the Congress (September 2019) and the election
of a transition Congress 2019-2020 (January 2020). At the core of this political turmoil
have been the debate around the constitutional reforms addressing the re-election of the
congressmen, political parties financing, political parties’ organization, and the immunity
of congresspersons.

The fact that Peru passed this constitutional reform whereas Brazil and Colombia
have not is puzzling, especially considering that all three countries have supported and
accepted international treaties in this sense. It is interesting to observe how the articulation
of international and national law varies contextually. Which factors may have influenced
this difference? A salient feature of the Peruvian constitutional reform process is that it was
supported by a range of political parties. According to some of the representatives directly
involved in the process, the political cost of denying the right to water was too high in terms
of the reputational costs. Even if the Constitutional reform does not necessarily prevent
conflicts, to be portrayed as going against the right to water could have a high political cost



Water 2021, 13, 3519

12 of 16

for stakeholders. Today in Peru, the access, management, and quality of water resources is
a trigger for social conflicts [52-54]. The political and reputational costs of supporting the
right to water in Peru do not include considerations related to the implementation of this
right, which means that Congress did not analyze the costs related in bringing pipeline
water to the population. For instance, while the legislators recognized that the right to
water could involve investment in infrastructure, this decision was left to the executive.
Moreover, neither the legislative nor the executive showed major concerns about the risk
of prompting massive litigation which could affect providers as SUNASS did.

In contrast, the 2017 reform attempt in Colombia seemed too costly for congress mem-
bers to approve because the constitutionalization of access to pipeline water would affect
powerful stakeholders such as the government and mining companies. The Colombian
government has openly stated its skepticism towards possible constitutional reform to
enshrine the right to water due to its financial implications [51]. Particularly, the concerns
point to litigation at the Constitutional Court level that is likely to support citizens’ lawsuits,
especially from rural and peripheral urban areas, with immense costs for the government.
At the same time, such possible reform could curtail strong economic interests such as those
of the mining industry, with many projects already licensed to transnational corporations
and others being strongly lobbied for that purpose. In this case the government and lobby-
ists use the arguments of economic development to show that the constitutionalization of
the right to pipeline water would affect the financial sustainability of the country. Unlike
Peru, the analysis of the necessary infrastructure and the fear of litigation via tutelas has
dramatically reduced the likelihood of a constitutional reform to be supported in Congress.

As for the case of Brazil, the right to water topic was included in the political agenda
for more than one decade, with several proposals to amend the constitution for the en-
shrinement of this right. However, the legislative processes of these proposals have been
minimal, something that suggests that they were strong enough to reach Congress but
lacked commitment from congress members to be discussed and voted on. The first time
one of these proposals was discussed and voted in the first reading in one of the houses
of the National Congress was in March 2021. The strong social mobilization to organize
the Alternative World Water Forum in opposition to the World Water Forum in Brazil
in 2018 created momentum for the creation of Ondas, the Observatory on the rights to
water and sanitation. Water is a cross-cutting topic with great relevance to different groups,
Ondas being the most prominent national organization focusing on the right to water. This
more cohesive social mobilization, associated with new legislation that is expected to foster
privatization in the water supply sector, might influence the next steps of this process of
constitutional reform. At the same time, the lack of a further definition of the right to water
and the lack of a stand regarding privatization in the proposal in question tend to limit
its impact on how Brazilian courts rule on access to water-related issues. In Table 3, we
summarize the legal institutional settings for the enforcement of the right to water.

Some actors who have been involved in disputes around the right to water in Peru,
while acknowledging the potential positive effects of the constitutional reform, have also
highlighted that there is a risk of the right being restricted to household use, ignoring
aspects of collective governance over water resources and water flows. In addition, some
have voiced concerns regarding the government’s capacity to effectively oversee the quality
of the water supplied to households and to monitor the quality of water sources more
generally. Finally, critics have argued that the government has offered the provision of
drinkable water for urban use through water purification systems as a strategy to neglect
the complex demands raised by indigenous populations regarding the contamination of
water sources in their territories.

In the Colombian case, there are also complex demands from specific populations that
have arisen in connection to the access to pipeline water. In the case of indigenous and rural
communities, the traditional model of water provision in the country has not been effective.
In some cases, rural communities have developed their own community-based aqueducts
that follow their own models of management and operate based on the infrastructure
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that these communities have developed [51]. In the case of indigenous communities,
access to water is an ongoing issue that the government has failed to address. In these
cases, both the cost of bringing the necessary water infrastructure to the regions and the
cost involved in articulating existing managerial models, are relevant to the approval of
constitutional reforms.

In Peru, as well as in Brazil and Colombia, water quality and availability are affected
by increasing deforestation, land grabs, and industrial land uses including mining and
extensive agriculture. These problems affect the entirety of society and ecosystems, but
affect rural inhabitants, including indigenous peoples, disproportionally.

In the case of Peru, the constitutional reform did little more than enshrine what
had already been established through legislation, which was consistent with already
existing Constitutional Court jurisprudence. In this sense, the reform was virtually cost-
free, although it may well prove more difficult to reverse than the previous legal regime.
Peru’s system for providing potential petitioners with access to justice is comparatively
weak, which means that it is unlikely to result in mass litigation by poor individuals and
communities. The Peruvian legal framework has already proven insufficient to guarantee
access to water for vulnerable populations. The legal framework uses a narrow definition
focused on individual urban rights that fail to encompass the collective and cultural aspects
of water. This choice of definition has been ineffective at preventing social conflicts around
water sources, which are among the main sources of social conflicts in the country [54].

Table 3. Summary of the legal institutional settings for the enforcement of the right to water.

Regulations Institutional Opportunities for Rights Enforcement Constitutional
Reforms
e e o1 . Courts Openness
Privatization of the Drinking Emergency Protection Approved
Water Supply through the Courts to Innovate, Amendments
Expand Rights
Brazil Possible Yes Strong None
Colombia Possible Yes Very strong None
One, allowing the
privatization of
Peru Possible No (amparo is not so Weak drinking water supply.

accessible nor fast) The constitutional
reform is limited to
drinking water.

Source: Prepared by the authors.

6. Conclusions

As part of the global efforts to extend access to water for all in conditions of quality
and equality, during the past decades there has been an interplay of mobilization at the
local and international levels to broaden the recognition of a self-standing human right
to water. What exactly this right entails is still under construction. In this context, social
movements have pushed for legal reform to enshrine this right in the constitutions of Brazil,
Colombia, and Peru, with diverse results. These processes are taking place within the
mixed context of market liberalization and neo-constitutionalism in Latin America since
the 1990s.

All three countries have specialized legal norms and water governing institutions. In
the case of Colombia and Peru constitutional jurisprudence has been developed connecting
access to water with the rights to life and health, among others. However, the legal oppor-
tunity structure to enforce ESCR varies among these countries; it is stronger in Colombia
and Brazil, and weaker in Peru. Although water infrastructure and governance have
been extended and have become more technical, benefiting large populations especially in
urban settings, today in all three cases there is the reality of highly unequal access to water,
contamination of water resources stemming from extractive development, and deficiency
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of community participation in water governance. The latter needs might play out in future
constitutional reform struggles in Brazil and Colombia.

Protecting ESCR such as the right to water is costly for governments and constitution-
alism limits the power of the ruling parties [55]. However, interestingly, not protecting
human rights can be politically costly as well. These forces in tension seem to be influ-
encing constitutional reform processes for the enshrinement of water rights in our three
case studies.

For some countries, the cost of including a provision within their constitution “may be
so low as to effectively render the constitutional promise ‘cheap talk’,” and so “not every
country bears a very high cost of adopting constitutional language” [30]. In the case of
Peru, there were not high political or economic costs for stakeholders as a consequence of
the constitutional reform, while in Colombia the political and financial costs were too high
and have discouraged legislators from approving a constitutional reform. Future research
will be necessary to assess whether the political costs of constitutional reforms in Colombia
will remain high, or whether legal mobilization will change the results of these tensions.
In Brazil, it is difficult to say how costly a constitutional amendment to include a right to
water would be without further definition of this right, or without dealing with the issue
of privatization.

Despite the high political costs of constitutional reforms in Colombia and the un-
clear situation in Brazil, there are some factors that might motivate relevant actors to
keep pushing for changes in the constitutional frames in these countries. For example,
as the content of the right to water is disputed and can have both neoliberal as well
as collectivist undertones, stakeholders may want to have their preferred interpretation
recognized by the constitution. Second, so far jurisprudence has protected the right to
water, but jurisprudence is highly dependent on the ideological preferences of magistrates;
thus, a constitutional norm that is less open for interpretation can be considered worth
mobilizing for.

Our analysis of recent constitutional reform processes in Brazil, Colombia, and Peru
leads us to conclude that the enshrinement of the right to water in those constitutions is
marked by (i) differences in how diverse interest groups want to use the right to water;
(ii) the different incentives guiding members of congress to accept or reject these attempts;
and (iii) the existing legal opportunity structures to enforce the right once recognized.
These legal opportunity structures in turn act as incentives both for social movements to
push for reform and for the ones in power to accept or reject it.
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