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Abstract
The thesis aims to investigate a new approachopuse by the European Court of Human
Rights for the first time in 2004, known as theoPdludgement Procedure, and askether
this procedure contributes to the constitutionaiisa of the human rights protection under
the Court’s jurisdiction|t is widely claimed that the European Convensgstem has
become a “victim to its own success”. After enlangats and Protocol No. 11, which made
acceptance of the individual right to petition teurt mandatory on all Contracting States,
the Court has seen a rise in application figurél which it has been unable to deal
efficiently. The majority of applications are rejige applications that originate in a
structural problem in the given state, and in wipobcedent has already been established in
the Court’s case-law. The Pilot Judgement Procesker&s to deal more efficiently with these

cases by addressing the structural problem in witietapplications originated.

The thesis assembles a theoretical framework ddt@ational dimensions, encapsulating how
the process of constitutionalisation may proceeshsfitutionalism entails that certain
domains are fenced off from majoritarian contrad given protection as higher-order norms,
but the extent and scope may vary. Thus, congtitatisation is conceptualised as the process
of institutionalising higher-order norms, with whitower-order norms must conform.
Furthermore, the special nature of legal systemiaity, their inherent powers to decide on
their jurisdiction, and their lack of hard enforommbh mechanisms may drive and obstruct
constitutionalisation respectively. In form of atpkrative case study thirteen judgements of
the new approach are analysed and contrasted @aine’s traditional approach. The thesis
finds that whereas the judgements of the Europeamt@f Human Rights have traditionally
only had individual redress, by ordering the stabegive monetary compensation on
individual basis for human rights violations, theutt now orders the states, in the formal
binding part, to ensure that their domestic prastiare in conformity with the principles of

the Convention and the Court’s case-law. In dohad,tthe Court has on several occasions
ordered the states to bring concrete legislatitméonformity with these principles, or has
ordered the states to set up effective domestiedess, in order to reach compliance with the
Convention and the standards established in thetS@ase-law, thus to a greater extent
establishing these norms as higher-order normsfimtiegs indicate that this development
has mainly been “court-driven”. Due to the receagnaf the phenomenon, the thesis can only
indicate the procedure’s effectiveness based ofirgialocket of judgements. Thus, this

aspect needs to be more systematically investigetdelde number of judgements increases.
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Chapter 1 Introduction and research gquestion

1.1 Introduction

The aim of this thesis is to investigate a new metbf dealing with cases by the European
Court of Human Rights (ECtHR or “The Court”), knowas the Pilot Judgement Procedure,
first put to use in 2004. The new method will baleated within a theoretical framework of

constitutional dimensions, encapsulating how tloe@ss of constitutionalisation can proceed.

Post-war Europe has seen a development that has leferred to as “the new
constitutionalism”, in that constitutional courtave been created in different forms in most
countries on a continent where the constitutivexgiple of parliamentary sovereignty had
long been the guiding principle of the politicaksyms (Stone Sweet 2000: 1). Until World
War Il only two countries in the world, the US aNdrway, had courts equipped with the
power to throw out laws adopted by the nationalislagure. In sequential waves of
democratisation on different continents, constitogil courts equipped with judicial review
have now become a common feature in more than @0tges of the world (Goldstein 2004
612-613). A consequence of this development is timatrts and judges now regularly
intervene in politics, demanding that legislatiorusin conform to the dictates of the
constitution, or be invalid (Stone Sweet 2000: anberg (2005: 1) claims that judicial
review, the power of constitutional courts to ssitla ordinary legislative or administrative
acts if judges conclude that they conflict with thenstitution, has emerged as an almost
universal feature of Western-style democracy, &atlit would now be almost be unthinkable
to draft a new constitution without creating a supng body with jurisdiction over it. The
increasing importance of legal institutions andalegorms can also be observed at the
supranational level, where bodies like the Europ@anrt of Justice and the European Court
of Human Rights have been created with jurisdicbeer the participating countries in these
regional forms of cooperation. As Shelton (2003: @&ints out, over the past half-century we
have seen the development of complex systems a@hgjanstitutions and procedures that

have regionalized many aspects of human rightsreiurope.

The Pilot Judgement Procedure (PJP) forms partbobader reform process of the European

Convention system the last two decades. The maino&ithe PJP is to deal more efficiently
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with repetitive cases and human rights issues dhgtnate in a structural problem in the
respondent states. The procedure is one measuregaatioers with the aim to secure the
future effectiveness of the Convention-system, Wwhicits present operation is facing major

challenges.

In this thesis | seek to evaluathether the Pilot Judgement Procedure of the ECtHR
contributes to the constitutionalisation of the tammrights protection under the Court’s
jurisdiction. | will further elaborate the research questioseation 1.3, but first | will briefly

highlight the context, in which the new proced\aieets place.

1.2 The Convention system — “A victim to its own su ccess?”

Ed Bates (2010: 5) points out how the birth of heopean Convention of Human Rights
(ECHR) emerged at what in several ways was a afifitoment in European history. First
and foremost, it was developed against the backgrai a terrible war on the continent.
With the War’s atrocities and crimes against huityatine European countries felt compelled
to press for international human rights guarangeepart of their reconstruction. By bringing
attention to the Western European traditions of @@acy, the rule of law, and individual
rights, it was the goal that such a system couldumeessful in avoiding future conflicts and
in stemming post-war revolutionary impulses backgdhe Soviet Union (Shelton 2003: 96-
97). The Convention was signed on tffeof November, 1950 and entered into force on the
3 of September, 1953. It established a basic catelad rights that were binding on the
twelve signatories and created new institutiong &imonitor and enforce compliance (Stone
Sweet 2008:146). The drafting, signing, and raiifan followed only some years after the
1948 Universal Declaration of Human Rights. As Eheopean countries wanted to make a
deeper commitment to fundamental human rights,ai$ ¥elt necessary to give independent
international bodies supervision over these rightsrotect them (1998: 314). At this point in
time, the Convention system represented a remalsabp in a new direction by establishing
a binding treaty for the protection of individuahts against human rights violations by state
organs, where independent institutions should sigeeithe effectiveness of the protection
(Bernhardt 1995: 145).

The original intent of the ECHR was to establisimimal standards for basic human rights, to
prevent future European wars, bolster liberal deamcand thereby oppose communism, as



well as to express a common European identity tittothis joint commitment to the
protection of human rights (Keller and Sweet 200814). It was first and foremost intended
that such a system should work as an “early warsygfem” by which a drift towards
authoritarianism in any member state could be dedeand dealt with by complaints to an
independent transnational judicial tribunal (Gr@@08: 681). The present operation of the
Convention system has through institutional refoemd enlargements gone far beyond these
intentions (Keller and Sweet 2008: 13-14).

The founding countries disagreed on the scope efctoperation, especially with regard to
whether one should create an independent court autihority to monitor and enforce

compliance, something which led to optional protedtat made both acceptance for the
Court’s authority and individual petition voluntag@helton 2003: 100). Here, it is important
to highlight how the operation of the legal systehanged drastically in 1998 with the

signing of Protocol No. 11. With its ratificatioall contracting states must accept individuals’
right to petition the Court directly, after exhaogt domestic remedies (Stone Sweet 2008:
147). After that, all persons living under the Gtujurisdiction had direct access to the

ECtHR and could bring forward a claim against tlogin state.

The ECHR guarantees mainly civil and political tgyliLeuprecht 1998: 315). The scope of
the rights protected by the Convention has incebdseh as a result of the many protocol
amendments and a result of the Court’'s inherentep®wo decide on the scope of its
jurisdiction. As Shelton (2003: 100) points out,ridg the first half century, this rather

modest system has undergone evolutionary, sometenetutionary changes. The Council of
Europe has adopted 14 protocols to the Convenbich have deepened the human rights
protection substantially and changed the superyisgstem institutionally. This development

will be dealt with more in detail i€hapter 3 as this development forms the context in which
the new procedure takes place.

2010 marked the 8Danniversary of the Convention and in 2009 th& &fniversary of the
Court’s establishment was celebrated. Furthermior@008 the Court delivered its 10,000
judgement (Bates 2010: 477). In many respectsCitrevention system has been a success-
story. It is widely regarded as the most successigeriment in transnational, judicial
protection of human rights in the world (Bates 2020 Greer 2008; Moravcsik 2000;
Sadurski 2009: 406). At the same time the increamedber of participating countries, the
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increasing heterogeneity amongst the signatory tcesn as well as the institutional and
procedural changes over time, have created stalgitwblems for this cooperation. The most
pressing problem, as a combined effect of enlargerued Protocol No. 11, is the increase in
applications rendering the Court's caseload unmeaialg. This steep rise in individual
applications is the biggest challenge facing théHEC The Court is overloaded by cases, has
a great number of pending cases and receives dynuale cases than it can deal with
efficiently (Greer 2008: 684; Paraskeva 2007).

This development has led to a widespread conclub@nthe Convention-system has become
“victim to its own success”, and that in order thie Court to maintain and enhance its
authority, or to secure the future effectivenesshefsystem, there is urgent need for further
institutional development (Helfer 2008: 126; Pam&k 2007: 215). The PJP takes place in
this context, as one measure among others aimseécating the future effectiveness of the
Convention-system, and the interest in the reseguweltion originated from this background.

1.3 Research question

I will investigatewhether the Pilot Judgement Procedure of the ECddRtributes to the
constitutionalisation of the European human rigptstection under the Court’s jurisdiction.
The constitutionalisation debate has followed theny@ntion system at all stages of its
developmerit As | will argue in the theoretical chapter, cdatsionalisation may be seen as
an incremental process with gradual developmerd oburt’s authority and jurisprudence.
This debate was lit again with the ratification Rrfotocol No. 11 in 1998, which created a
fully legalized system with an independent courtMuich individuals could petition directly
(Hioureas 2006: 723).

From a political science perspective, the new agras interesting from several perspectives.
The procedure represents a significant institutiolexelopment in a system that has been in
constant evolution and which in its current operatiaces pressing structural problems. As

expressed by the former president of the Courtigebbrden could be taken of the Court’s

! See Bates, Ed. 2010he evolution of the European Convention on HurrightR : from its inception to the
creation of a permanent court of human righ@sford; New York: Oxford University Press, Gre8teven.
2008. "What's Wrong with the European Conventiotdoman Rights?Human Rights Quarterl80(3):680-
702, Stone Sweet, Alec. 2009b. "On the Constitafisation of the Convention: The European Courtafman
Rights as a Constitutional CourRRevue trimestrielle des droits de 'homme/ilable at:
http://works.bepress.com/alec_stone_sweet/33 [(A004].



workload if it can find an effective mechanism teall with the increasing application
numbers and the number of repetitive cases origman a structural problem (Wildhaber
2009: 69). This way, the PJP is a legal measunddrsgp#o deal with the pressing problem of
the Court’'s case overload. Nonetheless, it hasnfiategreat political consequences, as it
might expand the Court’s jurisdiction on matterattihave belonged to the discretion of
domestic authorities.

The main characteristic of the procedure is thatldresses human rights issues that originate
in a structural problem in the given respondertestBo avoid too many repetitive cases being
brought to the Court, it issues general measurbs tarried out in its judgements. Depending
on how the Court does this, the judgements havenpiat to affect concrete legislation or acts
in the respondent states. Therefore, the procduaseahe potential to give the Court the role
as a “negative legislator’(Stone Sweet 2002a: B%)jing the respondent states to bring their
legislation and practice into conformity with thengiples embodied in the Convention.

The study takes place in a new subfield of polittzaence, which investigates the increasing
role of legal institutions and the role of judge®ni a political science perspective.
Constitutional courts, or judiciaries in generay fong remained a forgotten branch of
government in the social sciences (Dyevre 2010).28search on the role of judiciaries has,
however, been “at the heart of a new wave of palitscience, socio-legal, and public policy
research around the globe” (Vallinder, cited in Isapwski and Taylor 2008: 741). Under the
concept of “judicialisation of politics”, the expsion of judicial power and the active role
courts play in defending constitutional principlesve received broad scholarly attention the
last decades (Epstein 2001: 118). Courts havevettencreasing interest both at the micro
and macro level. In particular, the factors thavedjudicial decision-making, the role that
judiciaries play in democratic politics, and thagdrcal and political consequences of courts
and legal norms have been examined (KapiszewskiTaydor 2008: 741). An essential
definition of judicialisation is as “the infusiorf courts into political arenas” (Kapiszewski
and Taylor 2008: 748). In other words, it refershte process by which there is an increase in
the impact of judicial decisions upon political asdcial processes, and where a regime’s
legitimacy is to a greater degree constructed enbtsis of its ability to deliver the rule of
law and rights protection (Domingo 2004: 110). Irdme in the concepts of judicialisation and
constitutionalisation is an understanding that “lamd politics should not be viewed as

distinct realms, but rather as structurally coupdgdtems, where law is both a product of
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political activity and an organizer of, and limitat on, political action” (Peters 2009: 407). In
particular constitutional law is a branch of lawmrywelose to politics. They are mutually
constitutive spheres, and constitutional law makethe framework within which politics can
take place. The development and expansions of ibatimal law is, consequently, a political

project, and with significant political consequesi¢Beters 2009: 407).

The thesis asks whether this new approach by th&élE@an be seen as a move towards
constitutionalism. The concept of constitutiondlma beyond the state was initially
addressed in the context of European integrationhas challenged the traditional description
of international law as a “sort of constitutiomasteland or empty quarter” (Milewicz 2009:
414; Peters 2009: 398). The topic has receiveddsteavith regard to the development beyond
the state of organisations with decision-makingac#y, or regulatory institutions equipped
with judicial review mechanisms similar to thattbé modern state, and which has normally
been associated with the supply of constitutiomalegnance (Walker 2008: 519).

In order to evaluate this new adjudicative tooll &stablish whether this can be understood
as a move towards constitutionalism, | assemblanatytical tool in the form of a framework
of constitutional dimensions. | start by discussitige key concepts: constitution,
constitutionalism and constitutionalisation, bathterms of how they traditionally have been
understood in political theory in relation to theogern nation state, as well as newer
approaches to constitutionalism that try to overeomme sharp distinction between
constitutional organized nation-states and intéonat law. By developing this theoretical
framework, | want to identify what can be considkeas the core dimensions of constitutional
government, to identify how the process of consthalisation can take form, and to

evaluate how this resonates when applied to tleenational level.

,Constitutionalism” would arguably fall in the cairy of ,essentially contestable concepts*
There are many different forms of constitutionaligost as there is a great diversity in the
conceptions of democracy. It would therefore, aditmy to Sunstein (1988: 328), be a
mistake to assume that constitutionalism must leatifled with or compared solely to its
eighteenth-century origin and the modern state.elmless, the constitutionalist reading of

international law has been met with the criticishi'stretching the concept”, to refer to the

2 On "essentially contestable concepts”, see Fall®87: 7



important question raised by Sartori (1970: 103)uh how far, and how, we can travel with
the available vocabulary of politics. From theicstit has been claimed that the vocabulary
of constitutionalism makes it virtually impossibte escape from the assumptions that
accompany it, and that a more abstract understgrafitonstitutions and constitutionalism
may lead us to find constitutions everywhere we sible forms of social organization
(Peters 2009: 400; Stone Sweet 2009a: 625). Agthisstriticism, Stone Sweet (1994: 469-
470) has argued that the distinction between “lad @der” domestic society and “anarchic”
international society is a caricature, based otieeaealist assumptions not able to capture
later developments in international law. He argteg within liberal international regimes,
compliance with and enforcement of international laay be extremely high, and may have
relatively more authority, legitimacy and statuartiegal norms in many domestic settings.
Seen this way, constitutionalism should not be seea static concept associated solely with
formal, written constitutions and the modern sthte,focus should rather be directed towards
the authority, status and legitimacy certain nooas obtain, irrespectively of at domestic or
international level. In line with this, Sadurskio@: 399) claims that analysing international
law through the “prism of constitutionalism” may heuseful device to better account for
evolution and changes in international law. Thtisya acknowledge that constitutionalism is
not a static concept, but one that may vary fromexd to context, it could serve usefully as a
“hermeneutic device” both to understand the develus and changes as well as the
challenges and limitations to the practical anditipal consequences of international law
(Peters 2009: 405-407).

As the theoretical discussion suggests, the kegstothe discussion on constitutionalism and
democracy is the proper relationship between lag palitics, between the rigidity and

constraining force of certain legal norms and 8ghtcontrast to the principle of majoritarian,
legislative politics. Consequently, the normativacdts of constitutionalism may be
impossible to detach from empirical evaluationgiese with Ferejohn (1995 cited in Vanberg
2005:13), in that: «It seems impossible to engageneéaningful normative discourse - to
criticize practices or give advice — without son@aeption of how political institutions

either do or could be made to work». In this regpdite Convention-system and its
development have been characterized asi @eneris— of its own class, and thus not easily
comparable to other (Paraskeva 2008: 416). Agdmstbackground, | argue that analysing
the recent development against a theoretical fraoniewf constitutional dimensions is useful

for two reasons. Firstly, it may contribute to betunderstand “what this [the Court’s
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operation and role] is a case of”. Secondly, it cantribute to a modern understanding of
what constitutionalism itself entails. In line withis, my aim will be to “contribute to a

flourishing scholarship on human rights and a gnmwscholarly interest in the influence that
legal processes and courts, including internatiarad supranational courts, can exert on

states and national politics...”(Anagnostou 2010:)724

1.4 Method and data

In social sciences it has been common to distifgthie variety of approaches under the two
general “concepts” quantitative and qualitativeeegsh. Where quantitative methods turn to
the statistical analysis of many units with the ainuncover general and statistical significant
correlations and to test hypotheses, qualitativehats has tended to focus on one or a small
number of cases, to seek in-depth understandingremd substantial knowledge through the
intensive study of few cases (King, Keohane andb®et994. 3-4). According to King,
Keohane and Verba, academic debate in the poliicence has been polarized between
these two main approaches, without to sufficieattgnowledging that their differences are of
a technical nature, and that they share the samerlymg logic of scientific investigation
(1994: 3-4). This is, however, contested. As Ragaims, case-oriented approaches are
“better understood as a different mode of inquirghwdifferent operating assumptions”
(Ragin 2004: 124). In any case, in designing aadaequiry, our choice should be guided by
which data best answer our questions (King, KeolasameVerba 1994: 68). This study asks
whether the new adjudicative approach of the ECttdR be seen as contributing to the
constitutionalisation of the European Conventiostay. Consequently, the data for my
analysis will consist primarily of judgements delied by the Court. The procedure under
study is a relatively new phenomenon, and the sefteof judgements is still limited. This
rules out more variable-oriented approaches: Theben of units is still too low and the

variation in variables that would be relevant teastigate would yet be limited.

1.4.1 The Case study

The abovementioned factors considered, | argueatha&txplorative, interpretative case-study
Is best suited to answer the research question.

Gerring (2004: 349) claims that in the variety dfedent approaches within the concept of a
case study they in general enjoy a particular, adadvantage in research of an exploratory

8



nature. The advantage lies in that they allow ibensive examination of a case or cases, even
with limited resources. Robert K. Yin also focusasthe possibility to analyse a phenomenon
that takes place in a complex context. In his digdim, a case study is “an empirical inquiry
that investigates a contemporary phenomenon inhdeptd within its real-life context,
especially when the boundaries between phenomendrcantext are not clearly evident”
(Yin 2009: 18). Considering the research questibrihes study, it will be necessary to
contrast and compare this new adjudicative appreatththe earlier operations of the Court
in similar cases. The context surrounding the nppr@ach is also highly relevant for the
investigation. Thus, it will be necessary to see throcedure in the context of the
jurisprudential and institutional changes that haaken place over time in a system in
constant development, that has gone through nursenostitutional reforms since its

inception, and that in its current operation fagesat challenges related to the case overload.

The time dimension also plays a role for the pracedinder study. Theories of institutional
development in general, and of legal institutiodevelopment in particular, focus on the
incremental nature of their development (Stone $W662c; Thelen 2003). According to
Thelen (2003: 208), the issue of how institutiorsstaemselves shaped and reconfigured over
time has not received enough attention, despite timportance in structuring political life.
To observe institutions’ gradual developments dvme can also help us understand why
institutional arrangements may come to serve fonstiquite different from those originally
intended by their designers (Thelen 2003: 214)this respect, | found it necessary to
investigate earlier developments in the Court'ssdas/ in order to observe the development
in the Court’s jurisdiction, and | will argue thilie procedure can only be understood in light
of the role the Court has traditionally had and hiowhrough adjudication has developed
central principles in its case-law. To observe whatew with this procedure, and how it can
change the character of the system, it will be s&aey to investigate how the Court has dealt
with similar judgements earlier. Accordingly, théudy will have natural comparative

elements.

Skocpol argues that “In-depth case explorationsganparisons of a similar phenomenon
across a small to medium-sized number of contskisildnot be considered a mere second-
best way to establish simple correlations amongeggdly framed ‘dependent’ and

‘independent’ variables”(Skocpol 2003: 416). Whemfconted with a new phenomenon,

intensive research of an exploratory nature is s& in order to be able to formulate theory
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and hypotheses. This contribution from case studiatso highlighted by King, Keohane and
Verba: “Case studies are essential for descriptima, are, therefore, fundamental to social
science. It is pointless to seek to explain whahaee not described with a reasonable degree
of precision” (1994: 44). Furthermore, in fieldscbuas comparative politics or international
relations, descriptive work is particularly importdoecause there “is a great deal we still need
to know, because our explanatory abilities are waall because good description depends in
part on good explanation” (King, Keohane and Vef®94: 44). As has already been
highlighted, the Pilot Judgement Procedure is a tolvof the ECtHR, and little research has
yet been published.

When performing intensive analysis of a single cdisere will be an inevitable trade-off
between internal and external validity. Cross-a&search with many units is always more
representative of the population of interest thasecstudies, as they seek to test theoretical
propositions on a larger class of units drawn syatecally from a population (2007: 43).
Case studies, and in particular single-unit casalies, suffer by nature problems of
representativeness because they include only omef@w number of cases. However, since
case studies allow for extensive investigation sfregle or a few cases they have a stronger
potential to enhance internal validity, or validity the case or cases under study. In line with
my goal to evaluate how this recent developmentctemge the character of the Convention-
system, with no commitment to reach explanationsheke institutions on a more general
basis, an explorative, interpretative case-studlybei best suited also in light of the trade-off
indicated above. The Convention-system is uniqueeweral respects, and the number of
transnational legal systems with similar adjudigatiand supervisory functions is itself
limited. However, the theoretical framework in tlisalysis could be put to use in studies of
similar institutions, such as the Inter-Americaru@amf Human Rights.

This is mainly a study of the Court’s operation @nthis new adjudicative approach, with
little regard to what happens to the judgementsecdthey are issued by the court. The
implementation of the judgements is of course higelevant for their social and political

impact — and cannot be taken for granted. In theé part, where | develop the theoretical
framework, | argue that the special nature of danginal courts’ power-base consists of a
weak and a powerful side. The weak side of a clutisthal system’s power is based on the
fact that they have few sanctions if their judgeteeremain not respected, ignored or
misapplied. That this is not the main focus hereukh be understood in the context of the
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newness of this phenomenon. Most of the judgemamtof recent date, and scarce data on
implementation and compliance from the respondeates, combined with the limited
number of judgements will permit only tentative clusions on this matter. Hence, this study

is first and foremost a study of the Court’s operatinder this approach.

1.4.2 Data

In the analysis | have relied mainly on officialcdmnents and literature.

Official documents

From the Council of Europe, | have used officiacaiments like the Convention, annual
reports and other formal documents such as resaktand recommendations. Judgements
delivered by the European Court of Human Rigfdsm the main source of data. Since this
new adjudicative approach only dates back to 20@tnumber of judgements is still limited.
My selection is quite exhaustive, and | have setthe judgements where the Court invokes
a new interpretation of Article 46 and issues gahereasures, which make up two of the
central features of the judgements. In additiomggments from the earlier history of the
Court have been chosen on basis of their importanderelevance to illustrate an important
development in the Court’'s adjudication, developimenits case-law and to illustrate the

Court’s traditional approach in dealing with cases.

Literature

In order to capture the political-legal contextwhich the new procedure takes place | have
used mainly studies of the Court’s and Conventistesn’s development, both from political
science journals, law journals and human rightsnals. Since the theoretical literature, legal
and political philosophy and constitutional theolig, at the intersection between law and
politics, both political science journals and laminals have been used also here.

1.5 Structure of the thesis

Chapter twowill form the theoretical basis for the analysiswill develop a theoretical

framework of constitutional dimensions, which wibpture the dividing lines in the

3 All judgements from the ECtHR are available in timine database "HUDOC”, Available at:
http://cmiskp.echr.coe.int/tkp197/search.asp?skigels-en The judgements with application numbers will be
listed separately in the bibliography.
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theoretical discussion on constitutionalism, and llbe process of constitutionalisation can
take form.

Chapter threewill be dedicated to the development of the Cotiearsystem.

Since its inception, the Convention-system has ldpeel along three axes: institutionally,
jurisprudentially and geographically. Given thahstitutionalisation is seen as an incremental
process, the new method of adjudication at studytnie understood in light of the
development along these axes, both in terms ofgtlaglual development in the Court’s

jurisdiction, and with regard to the new challengéer Protocol No. 11 and enlargement.

In Chapter fourl will analyse the new approach with a dual ohbjextl seek to obtain an in-
depth understanding of this new approach and hewCturt has operated. | will contrast the
PJP with the Court’s traditional approach, and uiscthe Pilot Judgements with regard to
how the Court has operated in establishing theagmbr, as well as variations in the approach
in the docket of judgements already delivered. Beélyo | evaluate this development in the
Court’s jurisprudence in light of the theoreticahrhework established, to assess to what

extent this can be seen as a move towards corstiglism.

Finally, Chapter fivewill give concluding remarks and indicate futuesearch that can be

done on the topic.
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Chapter 2 — A framework of constitutional dimension S

In this chapter, | will develop the theoreticalrfrawork for the analysis. Acknowledging the
breadth of different approaches to constitutionaliswill try to identify the crucial elements
of the concept and the dividing lines in the th&oat discussion on constitutionalism. | argue
that the fundamental normative distinctions in tibumigonal theory can be constructed as an
empirical analytical continuum, ranging from théerof law conception of constitutionalism,
with its emphasis on parliamentary sovereignty aholse connection to majoritarian
democracy, to the more substantial rights-orientedception, where a more profound
protection of individual rights has been instituised, and accordingly, where these higher-
order norms place constraints on majoritarian,slagive politics. With movement in the
direction of the more rights-oriented conceptiortofstitutionalism, political institutions will
increasingly be subject to constraints from higbeeter norms. Building on Milewicz (2009)
framework for analysing constitutionalisation begidhe state combined with Hart and Stone
Sweet's perception of constitutional norms as higitder norm4 | see constitutionalisation
as the institutionalisation of these type of highater norms, norms that specify how lower-

order legal norms are to be produced, applied,j@edoreted in the legal system as a whole.

The special nature of the power-base of legalturtgtns with the mandate to adjudicate upon
vague, constitutional documents also has to beideresl in the theoretical framework. This
will be discussed in section 2.2.4. From a theocadfpoint of view, the way a court uses its
inherent powers can drive constitutionalisatiomdeethe distinction in constitutional theory
between judicial activism and judicial restrdinbn the other hand, a Court would have to
balance this authority against the danger thainterpretations and judgements will not be
respected and implemented by other institutionscéehe distinction between a strong and a

weak side of judicial power.

| start by presenting the main dividing lines isearch done on constitutional courts in the

social and legal science.

* To describe higher-order norms, Hart uses the teewondary rules”, while Stone Sweet uses the term
“metanorms”. Still, they share the same percepticthese as higher-order norms, to which lower oraems
must conform for their validity.

® See, Popovic, Dragoljub. 2009. "Prevailing of dialiActivism over Self-restraint in the Jurisprade of the
European Court of Human Right€teighton Law Review?2:361-96.
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2.1 Constitutional courts in the social science

The political role of constitutional courts and igidl review was early established by Robert
A. Dahl. However, in his conception constitutioralurts were not political actors in the
traditional perception ahe political,as competitive interest articulation. Rather, thaye a
political role in that the institutions take deoiss on highly controversial issues, on which
there is a great difference of opinions in the siyciThis recognition came from the fact that
judicial institutions have jurisdiction over vagdecuments, like constitutions and bills of
rights. The wording of the rights of a constitution a bill of rights are general, vague,
ambiguous, or not clearly applicable, and precedeay be found for either side in a dispute,
which can leave a potential big leeway for the Comrtheir interpretation and decision-
making (Dahl 1957: 279-280).

Peters and Armingeon point to the fact that thdresting perceptions of constitutional courts
traditionally have followed the academic divide vbe¢n the legal discipline and political

science:

“In contrast to legal scholars, social scientigtsdtto put emphasis on empirical
rather than normative aspects of constitutionaligmy try to explain variations
in constitutionalization or to identify the empaicimpacts of constitutions

beyond the nation-state” (Peters and Armingeon 2886).

In line with this, political scientists have brougtitention to the fact that constitutional courts
and judges do not operate in a vacuum, isolatea foolitical institutions or unaffected by
public attention, public support and public opinidrhis is reflected both in research at the

micro-level (the judges) and macro level (the nsibn as a whole).

At the micro-level, this division has generally heeflected in the different perceptions of
the judges’ role, or the role they take on in astibational court. Théegal modelserved in
that respect as the starting point for the interegidges’ behaviour from the political science.
It held that the judges of a constitutional cowtide disputes solely in light of the facts of
the case and established precedent, the plain nggahthe Constitution and statutes, as well
as the intent of the framers (Segal and Spaeth:286R In the words of Montesquieu,

constitutional judges were seen merely as “the mthét pronounces the words of the law”
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(Dyevre 2010: 299). With this view, the law wasrses a static construction which spoke
directly to the judges.

Strategic accounts, most prominently the “attitatlimodel”, came as a reaction to this,
through the observation that even when judges \weeepreting the same legal documents,
they continuously reached different conclusionghigir judgements. It was argued that the
vagueness of constitutional documents provided dgevior judges to choose the

interpretation closest to their policy preferencasd accordingly, that judges should be
regarded as “policy-seekers” (Epstein 1998: 23ngequently, a change in the composition
of the court could lead to a change in judiciali@et, thus giving an incentive for those in

power to appoint judges that share their politpraferences (Dyevre 2010: 301).

At the macro-level, the somewhat same division eéflected in the perceptions of
constitutional courts as constrained or unconsthizctors respectively. With the perception
of constitutional courts as unconstrained acttms,inistitution is seen as capable of being the
final defence of constitutional principles, as astitution with the final say on matters that
receive their attention (Epstein 2001: 124-125eyhave, as Vanberg (2005: 169) points out,
to a great extent been regarded as exogenous a@otsto which political institutions must

adjust.

In line with this perception, Stone Sweet (2002b3)2has argued that law and politics have to
a too great extent been distinguished as separateaids in academic work, where
constitutional courts and political institutionsviedbeen treated separately. The perception of
courts as constrained actors embraces Stone Swastis acknowledging that constitutional
courts should not be seen as institutions unaffieloyethe political or social context in which
they operate. With this perception, the courts nmhestattentive to preferences and likely
actions of the other institutions in their systeshgjovernment, or the institutional context in
which they operate (Epstein 2001: 123). Ho6nnige 0720242) has suggested that
constitutional courts operate within a “triangle miitual tension®, where the interaction
between the institutions is affected by differemamanisms that affect the extent to which the
constitutional court can have the final say. Irs ttonfiguration, the court is one player among

others, where its influence is not always as thalfinterpreter, but rather dependent on the

® My translation. Hénnige uses the term 'Spannurgjedk’.
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preferences and actions of the other institutions fgame of influence”. Following the same
perception of constitutional courts as constraiaetbrs, Vanberg (2005: 116) found in his
study of the Federal Constitutional Court of Gergjatat when reaching judgements on
controversial political-legal issues, the judgesthasd court had to be attentive both to other
political institutions as well as public opinioncaattention in order for the judgements to be
respected and complied with.

This perception indicates a point which will be modiscussed later: In order for a
constitutional court to have a practical and pacditiinfluence, their judgements need to be
respected, implemented and complied with by othstitutions. From the acknowledgement
of constitutional courts as constrained actors,daeger that their judgements will remain
obstructed, ignored, or misapplied by politicaltitagions subject to them appears arguably to

a greater extent when at the supranational levalr(®ba, Gabel and Hankla 2008: 435).

2.2 Constitutionalism and constitutionalisation

In order to evaluate whether the Pilot Judgementcd&tiure (PJP) can be seen as a move
towards constitutionalism, it is necessary to getaad understanding of what is meant by the
key concepts constitution and constitutionalisng how the process of constitutionalisation

can proceed.

Stone Sweet points to the lack of consensus innidgfithe concepts constitution and
constitutionalism, and it may be impossible to defit in a consensual straight-forward way.
He sees constitutionalism in terms of the degreth@fcommitment on the part of any given
political community to be governed by constitutibnales and principles (2009a: 623-627).
His definition emphasises the close connection eetwconstitutionalism and the presence of
a constitution, but also establishes that the gaincenstitutionalism entails something more
than the mere presence of a constitution. Whadiéfimition does not speak to is the question
of what we understand as constitutional rules amaciples, which will be discussed in the

coming sections.

In the next section | will proceed with the polgi¢heory and content of the term constitution,
before | turn over to constitutionalism as seenrahation with the modern state and
democracy. With regard to constitutionalism and miedern state | want to highlight two

contradictory conceptionsconstitutionalism as rule of lawand constitutionalism as
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protecting rights Both conceptions are associated with the modaite,sand they part on the
crucial question to what extent higher-order lawswd take priority over ordinary,

legislative law or the principle of parliamentanyvsreignty.

2.2.1 What do we mean by a Constitution?

Historically, the aspiration to make power impemohas been the philosophical point at
issue about constitutionalism (Castiglione 19967)4lhence the classical distinction in
political theory between government of laws vergasernment of men (Fallon 1997: 2-3).
Their basic purpose was to make political powee (tionarchy) subject to the law, and to
establish certain material principles, most impatftathe separation of powers and checks

and balances (Peters and Armingeon 2009: 388).

This close connection between a constitution araitlea of curbing human power has
existed since ancient times. Several constitutichacks were built into the structure of the
Athenian democracy to safeguard it against hastgyersible decisions. The goal was to
balance popular sovereignty with a constitutiomahfework capable of protecting enacted
law (Held 1996: 27). In this context, new legistativas subject to control by themothetai

a group of individuals chosen by the Assembly wite authority to approve or reject laws
passed by the Assembly (Elster 1988: 2).

Constitutions are conceptions of political powend ahereby conceptions of the nature of
politics. They establish the rules of the gamether framework, in which politics can take
place. In a more modern understanding, it is gdiyeaacepted that “a constitution is a formal
framework of fundamental law that establishes @&wlilates the activity of governing a state”
(Loughlin 2005: 184). In the positive meaning, ddngons contain the formal characteristics
of modern written constitutions. Since the endhw eighteenth century these have become
fundamental documents with high symbolic and noweatunctions which give form and

stability to the basic political structure of sdgi€Castiglione 1996: 419).

One basic point of agreement among constitutionabrists is that the fundamental laws
embodied in a constitutions are both constitutind eegulative (Castiglione 1996: 418). In
the constitutive sense, a constitution is simpky ldw that establishes the general principles
under which the country is governed. Seen this \waggnstitution is constitutive of the legal
and political structure of the given legal systeRaZ 1998: 153). In Raz’s important
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distinction between the term “constitution” in ackhand a thin sense, this is the thin sense.
The thick sense of the concept is less clear, az iRgards constitutions as defined by a
combination of seven features. They are (1) cartsté of the legal and political structure, (2)
stable, (3) written, (4) superior to other lawg, j(ticiable, (6) entrenched, and (7) expresses
a common ideology. In other words constitutiongeht set “the rules of the game”, serve as
a stable framework for the political and legal itugions, they are normally enshrined in one
or a small number of written documents, and orginaks that are in conflict with the
constitution have to be brought into conformity twit. Furthermore, there have to exist
judicial procedures through which the compatibiliby laws and other acts with the
constitution can be tested and declared invalfduhd to be in conflict with the constitution.
In addition there have to exist special procedfioesamending a constitution, securing the
higher-order status of constitutional norms to thadt ordinary legislation. Finally,
constitutions have to express a common ideologthahthey express the common beliefs of
the population about the way their society sho@dybverned.

These criteria are vague in application, Raz adrbiusthey are not meant to draw borderlines,
but rather to focus discussion. Accordingly, ther@y be more or less of a constitution in the
thick sense of the word. For an issue to be catigtital however, it is recognized that it has
to be of higher order, taken of the agenda of nomoditics, but this does not mean that
constitutional norms are incapable of being char{@zdig 2001: 126; Sadurski 2009: 447).

Raz (1998: 153-154) also highlights the connechetween constitutions and legitimacy:
constitutions in the strongest and thickest seesd to exist in societies that enjoy relative
stability and a sense of common identity sufficienensure the durability and stability of the
constitution. For its legitimacy, it has to possassertain unity and an internal coherence, so
that appeals to it become meaningful and capabtEwiing conviction (Castiglione 1996:
419). This way, their legitimacy and authority conu only from their authors or founding
fathers, but through practice and evolution. They“aelf-validating, valid just because they
are there, enshrined in the practices of their tasi (Raz 1998: 173). Constitutions are, in
that respect, a balance between change and cagtimbey embody fundamental constitutive
principles, but are also “living expressions of gomore fundamental principle of civil

cooperation” (Castiglione 1996: 420).
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2.2.2 Constitutionalism and the modern state

The ideal of constitutional constrained governmiead a long tradition in western political
thought, but appeared not until the American indeleace and founding years as a practical
political force (Starck 2007). The idea that thatestis in need of limitation expanded as the
role of public in human life expanded. As powerdnid centralized nation-states emerged in
the sixteenth and seventeenth centuries, politiesdry emerged to explain them (Kay 1998:
18). It is in other words impossible to neglecttttiee current understanding of constitution
and constitutionalism has stood in a close relatmrviews of the modern nation state,
parliamentary democracy, the rule of law and theketaeconomy (Castiglione 1996: 417).
Also Held (1996: 71) emphasises how the idea of tleglern state in modern Western
political thought is linked to the notion of an iexponal legal or constitutional order with the

capability of administering and controlling a givienritory.

Some definitions of constitutionalism focus soletythe presence of a constitution (Milewicz
2009: 419). However, those conceptions would nké tas much further. A much more
embraced view is that constitutionalism entails imucore than the mere presence of a
constitution. Constitutionalism has in this conteeen referred to as a “mindset”, referring
not simply to having a constitution, “but to haviagparticular kind of constitution, however
difficult it may be to specify its contents” (Peteand Armingeon 2009: 389). In that respect,
constitutionalism asks for a legitimate constitatithe normative debate to which | now turn.

As indicated, the political theory of constitutidisen is founded on separation of power, rule
of law and entrenchment of basic rights (Loughld02 192). However, the way to unite
these broad principles has represented a normditerama in the constitutional discourse. In
other words, the inherent tension between thesadbminciples, and how they are to be
balanced in modern democracy, has led to diffecenteptions of constitutionalism. Hence,
a very broad definition sees constitutionalism efermring to all the difficult philosophical
iIssues that surround the existence of a constitytyaig 2001: 127). This entails questions
such as the relationship between constitutionatisthdemocracy, the legitimacy of laws and
constitutions, or the legitimacy of higher-ordefvlas contrasted to principles such as
parliamentary/legislative supremacy (Alexander 1998 However, most conceptions of the
term share the essential feature that certaingight structural aspects of politics, the rules of

the game, are fenced off majoritarian controlefers to limits on majority decisions that are
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in some sense self-imposed (Elster 1988: 2). Tpsasents the major point for discussion in
the constitutional discourse. Slagstad further emjges this by characterising
constitutionalism as “a doctrine specifying whicharacteristics particular rules need to
possess in order to be regarded as law” (1988:. 19@®ther words, constitutionalism centres
around the discussion of the source to laws’ viglidind legitimacy, and to what extent
fundamental laws should be kept away from majomiyntrol with an independent

constitutional court with the mandate to adjudicafon these. Consequently, how the
legitimacy of laws taken away from majoritarian igtgtive control is justified will vary

according to the perceptions of constitutionalism.

I will try to capture this division by contrastingvo different conceptualisations, namely
constitutionalism as rule of law versus constitodilism as protecting fundamental rights,
which will form the basis for the next two sectiondnder these main headings, parallel
contrasted concepts are coupled. These are indicatéhe figure, and the keywords and

principles included there will guide the discussioithe next sections.

Figure 2.1: Constitutionalism in the normative discse

Constitutionalism

Rule of law Protecting fundamental rights
Constitution The formal constitution The material constitution
The 'modern
state’ The «formal Rechtsstaat» The «material Rechtsstaat»
Normative
ideal Parliamentary sovereignty Profound rights-protection
School of
thought Legal positivism Natural law, liberalism, deliberative
theories
Counter-majoritarian nature of
Objection constitutional constraints and «Majority tyranny»
individual rights
Higher-order Institutionalisation of higher-order Institutionalisation of higher-order formal
NOTMS formal/procedural norms and substantial norms
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2.2.2.1 Constitutionalism as rule of law

The concept “Rule of law” is crucial to understargdi of constitutionalism and serves as a
starting point in the constitutional discourse. Ngiit the rule of law, contemporary
constitutional democracy would be impossible, beydnd that fact there is no consensus as
to what precise characteristics the rule of lawtpassess in order to enhance the legitimacy

and sustainability of constitutional democracy (&deld 2001: 1307).

The rule of law conception of constitutionalismgimates from the British legal tradition,

where the concepts constitutionalism and rule of teaditionally have stood in a close

relation to each other. This conception is, howgeekrsely associated with parliamentary
sovereignty as the highest directing normative qyoie, and not a constitution. The

supremacy of parliament was seen as the keystomleeofonstitutional system, where the
supremacy of laws was, accordingly, seen as theeswgry of positive law enacted by
parliament (Blaau 1990: 90). With that, constitoabsm as rule of law stands in a close
relation to the formal conception of the “RechtastaFundamental aspects of the formal
“Rechtsstaat” were the doctrines of separation migqrs, administration according to the
principle of legality and the independence of thdigiary. Laws had to be produced by an
elected legislature, and interpreted and applieadryndependent judiciary: the laws had to
bind citizens and officials alike (Barber 2003: %146

It has been argued that under this formal notioregality, the law was stripped of its
normative content. Law was seen purely as a prodiutegislation, and the legislature was
bound by such legislation until it has been repkaleamended. In other words, as argued by
legal positivists in the legal philosophy, everatstwas a “Rechtsstaat”, as long as the
authorities acted within the formal legal framewagtablished by legislative authorities,
irrespective of the normative content of laws. Lawsre enacted through legislative,

majoritarian politics, hence their validity and ittgacy (Blaau 1990: 80).

Nonetheless, higher-order laws that constrain gorgrmajorities can also play a role in the
formal conception of the “Recthsstaat”. Legislatcas be bound by an independent judiciary
with the mandate to protect higher-order normsumt through a constitution or common
law custom. However, and following the same loditegality, such rights could be restricted

as long as a legislative statute expressly providesuch restriction. Again the emphasis is
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on the majoritarian-political premise that the #ayi of laws rests on the fundamental
principle of parliamentary sovereignty and legiskatenactment as the sole source for their
validity and legitimacy (Blaau 1990: 82-83). Theyeli rejects liberal conceptions claiming
that laws’ validity or legitimacy could be deriveftom any particular religion, or
transcendental conceptions of ethics (Rosenfeld.:20820). In this context, the criteria for
fundamental, higher-order laws remain purely fornadll systems of government need some
higher-order rules to formalize and institutionalihe framework, within which democratic
politics can take place. These kinds of regulatiares therefore, not properly thought of as
limits to majority rule, but rather regulations,tut which majority rule could not exist
(Elster 1988: 3). In any case, with the strong raiive ideal of parliamentary sovereignty of
the rule of law conception as presented here, threcaption remains critical to further
substantiate rights-protection by giving more sabtte human rights status as fundamental
law. In this sense, it is closely connected todbieception of democracy as majority rule, and,
based on the counter-majoritarian dilemma, hosgereeral scepticism to more substantial
rights-protection (Gloppen 2000: 25).

Accordingly, the rule of law conception of constiitunalism is not a strong constitutionalism
(Gloppen 2000: 24). Higher-order norms exist omyfar as to lay down the formal rules of
the game, to lay down the procedural framework iwitkhich majoritarian politics can take

place.

2.2.2.2 Constitutionalism as protecting fundamentajhts

If the notion of constitutionalism as rule of lawoéved as a solution to unchecked or
absolutist power, as seen in the distinction betwgevernment of laws and not of men”, it
could be claimed that the notion of constitutiosralias protecting fundamental individual
rights has evolved as a historical lesson and isolub unconstrained majority power. A
central question to this conception of constitugissm is why a society would let courts and
judges, rather than the majority in a political coomity, decide over certain questions, values
or legislation. If we go back to Elster's definiticof constitutionalism as constraints on
majority decisions, the crucial question to théntsgoriented conceptions of constitutionalism
is: if the legitimacy does not always come from th&ority or the popular sovereignty, what

is then the source of legitimate rule?
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Liberal conceptions of constitutionalism seek teeganswers to this question. In general, the
liberal conception of constitutionalism is assasihtvith the idea of power limitation through
mechanisms such as the articulation and protectidnndamental rights, the separation of
powers, checks and balances, and the general plenai government limited and regulated
by law (Cohen 2011: 131).

Seen this way, the connection between liberal @oitishalism and the protection of human
rights is inseparable. As Kay (2003: 117) clainh®, protection of human rights in the world
today is to an increasing extent a matter of dewahuman rights in a written constitution
giving them higher protection, and making that ¢ibumson enforceable against the state in

some kind of law court.

In a liberal understanding, not just any kind af lean be regarded as law, implying that laws
must fulfil specific criteria to be valid. As | pged out in an earlier section, Slagstad (1988:
106) argues that constitutionalism may be charaet#ras a doctrine specifying what
characteristics particular rules need to possessdar to be regarded as law. In the more
rights-oriented conceptions the legitimacy of oainlaws comes from above. Ordinary laws
attain their democratic justification indirectlythty inherit justification from above — by
showing how they issued from accepted or acceptableer-law scheme” (Michelman, cited
in Vargova 2005: 370). This way, the higher-ordemms of a constitution invest lower-order

laws with authority and legitimacy (Stone Sweet4:9%14).

Natural law plays an important role in the conaaptof constitutionalism as protecting
fundamental rights. Natural law scholars claim t@nhe moral and legal norms are common
to all human beings, independent of time and spacklocal traditions. Certain rights, the
natural rights, are universal, above man-made tigedaw. These laws are claimed to have
validity for all human beings, since all humans egeipped with the same reason (Bergem,
Karlsen and Slydal 2004: 32).

Law in this sense is a product of reason, foundedtérnal morals, and served through the
establishment and implementation of just and elzwes (Sellers 1998: 15). Natural law plays
with regard to constitutionalism an important roléwo respects. Firstly, viewed substantial,
it identifies important norms and inherent riglsgcondly, viewed formal, it represented for
the first time the notion of a hierarchy of lawsai$k 2007: 13).
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In modern political thought the liberal traditios first and foremost represented by Thomas
Hobbes and John Locke. For these philosophersmabcial contract theory, the individual
is in the centre of attention, and especially #atronship between individuals and the state.
Where earlier thoughts on natural law were conmeai¢h religion and certain rights created
by and rooted in God, with Locke natural law ane thviolable rights connected to it were
linked to the individual. For Locke, a well-orgaed political community was majority rule
subject to certain regulations. All individuals slbhave certain rights upon which no ruler
or government could infringe, and constitutionalvggmment was seen as a political
community that sought to maximize the protectiomdividual freedom and individual rights
(Skirbekk and Gilje 2000: 285-287).

Deliberative theories have found the legitimacyswolbstantial rights-protection to exist in the

fact that the principles are political values thiaeral societies have chosen to adopt. Thus,
the protection of human rights comes into existeihiteugh societal agreement. They hold
the legitimacy of fundamental, constitutional law the expression of human rights values
that have been agreed upon (Dembour 2010: 3). “ehe beneficiaries of three centuries
of democratic thought and developing constitutigmactice”, wrote John Rawls (1987: 2).

Through practice, and in a tradition of democr#ticught, it might be possible to reach an
“overlapping consensus”, where the protection oidamental rights are justified in terms of

“certain fundamental intuitive ideas viewed as naten the public political culture of a

democratic society” (Rawls 1987: 6).

Ronald Dworkin has also been prominent in the disicun of the legitimacy of removing
certain issues from majoritarian control and givingm status as higher-order law. He argues
that the claimed tension between constitutionalesmd democracy is grounded on false
premises. There is, in his view, no incompatibiligtween certain fundamental rights being
fenced off majority control and democracy. Accoglio his definition of democracy, there
might be a great difference between majority ruid kegitimate majority rule. Democracy
means government subject to conditions, what Dwotkils “democratic conditions” that are
of equal status for all citizens (Dworkin 1996: 17Therefore, constitutionalism means a
system that establishes individual legal rights tha dominant legislature does not have the
power to override or compromise. The rights aregheoted in a desire to protect democracy.

The right to freedom of speech and the right tee\are obvious examples, and the fact that
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such rights are given higher protection should ingdgair the democratic process (Sunstein
1988: 328). In other words, rule by law might eabiécome rule by bad laws in the sense of
their failure to protect democratic political rightrom “majority tyranny” (Stimson 2006:
325).

This emphasises an important aspect in the conalgmtion of constitutionalism as the

protection of fundamental rights. Its main focusdg on institutions and structures, but rather
on ideas and values. The point made by Thomas Rdioet a constitution as “a thing...in

fact” highlights important formal characteristicé modern written constitutions (cited in

Castiglione 1996: 418). His point was that a caastin must have a “real” and not simply an
“ideal” existence, and that “whenever it cannotpbeduced in a visible form, there is none”.
This conception must be seen as a product of the, tivhere constitutionalism still was

limited to be part of the Enlightment-thought, yeit to be realized in practice (Loughlin

2005: 184).

Castiglione (1996: 419) argues that the problem mdath positive, formal definitions of
constitution and constitutionalism, is how they megtually disconnect constitutionalism
from certain ideas and values, and define as datisns and constitutionally organized
societies all cases where the machinery for andotbeedures of government are fixed on
paper. Unlike in the liberal conception, early piogt scholars like Hans Kelsen opted for a
strict division between legal theory and politigddilosophy. For Kelsen, either every state
was a “Rechtsstaat” or the concept was an aspgmlitical philosophy, which ought not to
be mixed with legal scholarship (Barber 2003: 449).

The liberal conceptualisations of constitutionaligsnprotecting fundamental rights in general
try to bridge the gap between constitutionalism aedhocracy. The counter-majoritarian
dilemma is in their view exaggerated. Constitutlama and democracy are not two opposing
concepts, but a profound protection of individughts is itself a vital part of democracy.

In this conception, constitutionalism is counterjonigarian by nature: In order to protect
individual rights against governmental interfergnite higher-order norms have to be taken
away from majority control and be granted highetgction.

To sum up, the legitimacy of giving certain isswstatus as fundamental law subject to

supervision by an independent judiciary lies athikart of the constitutionalism debate. The
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concepts “rule of law”, “legality” and “legitimacyteceive different meaning in the two
contrasted conceptions of constitutionalism. Thiwvwss how difficult it is to detach
constitutionalism from normative issues. From a demtic accountability perspective, this
relates to how strong constitutionalism shouldTdas is a normative dilemma which goes in
both directions as both legislative majorities andependent judiciaries need to be held
accountable.

The normative division between the two concepta#bss of constitutionalism is, in other
words, reflected in their commitment to be subgectonstraints from higher-order laws, as
contrasted to the principles of majority rule anarlipmentary sovereignty. | argue that
constitutionalism seen as protection of fundamemgaits is a stronger constitutionalism also
empirically, since not only formal, procedural nanmestablishing the framework within
which politics can take place, but also substantmens giving individual rights a higher-law
protection have been institutionalised to have gutdn by court. On this basis, | justify
seeing constitutionalism as a continuum: there tmaymore or less of it depending on the
context, and the extent to which individual rigli® given status as higher-order law and

protected can vary.

2.2.3 Taking constitutionalism beyond the state

Since there is no strict line in the constitutiodacourse between normative and empirical
definitions of the concepts, and in light of thetemdisciplinary nature of the topics
international and constitutional law, it is a ckaljing task to make the concepts operational
for empirical analysis (Milewicz 2009: 415-416). 2009 the whole issue of Indiana Journal
of Global Legal Studies, “Global Constitutionalifrom an Interdisciplinary Perspective”
was dedicated to this task. Milewicz (2009: 4334adgues that studies concerned with
global constitutionalism have mainly approached thygic from a normative angle, and
mostly by international law scholars. In her cdmition, she develops a “preliminary
framework” for evaluating constitutionalisation logy the state, where she sees the process
of constitutionalisation as the “institutionaligati of formal and substantive norms at the
international level” (Milewicz 2009: 416). | willrdw on this framework, but will further
specify what characteristics those norms need tesqss in order for the process of

institutionalisation of norms to be a constitutibone.

" Indiana Journal of Global Legal Studies, VolumeI$8ue 2, Indiana University Press
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For analytical purposes, | argue that the distomctdrawn in the discussion of the two
contrasting conceptions of constitutionalism casoabe captured empirically in the
evaluation of constitutionalism and constitutiosation. The rule of law conception is a
weaker form of constitutionalism empirically, whexesociety’s commitment to be structured
by constraints from higher-order laws is less rdot€onstitutionalism is stronger rooted
where fundamental, higher-order norms, both foramal substantive, to a greater extent have
been institutionalised in constitutional documeams through adjudicative practice. In other
words, constitutionalism is stronger rooted whene thigher-order norms are formally
established and provided for, and to the extent thay are protected and respected in
practice. By adopting that view, | follow Stone St/e argument that constitutionalism is a
variable. The commitment to be governed by highdeonorms vary, the commitment can
be strong or weak and its character can changetower(Stone Sweet 2009a: 626). Thus,
constitutionalisation can be seen as the procesastifutionalising formal and substantial
higher-order norms, and constitutionalisation peatsewhere these norms to a greater extent
possess a higher-order status in a hierarchy ahsavith which lower-order norms must be
brought into conformity.

The constitutionalist reading of international laas again brought attention to the debate on
whether international law can be considered aslagalPeters 2009: 405). One of the most
recognized legal scholars of the last century, Al.Hart, argued in his bookhe Concept of
Law that international law did not represent real tava real legal system, but rathesystem

of rules Hart defined a legal system as a union of prinarg secondary rules. Within the
system, primary rules require people to engage i@bstain from a certain conduct. In other
words, they impose duties. Secondary rules, onother hand, are rules about rules. They
provide for how primary rules can be establishdthnged, or identified and control their
operation. They are higher-order rules, to whidmpry rules must conform for their validity
and legitimacy. Thus, their crucial function ineghl system is that they resolve disputes,
where doubts about the content of primary ruledccoat be settled (Payandeh 2010: 973). In
this distinction between primary and secondarysiulies also Hart's distinction between a
mere system of rules, and a legal system. In Haiglw, international law should be seen as a
system of rules, but, due to the lack of effecéeeond order rules, it is not a legal system.
The Concept of Lawas first published in 1961. The developments amivhacements in
international law in the second half of the"2entury could hardly have been envisaged at
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that point. Yet, the distinction is interesting anelevant in relation to constitutional

development. Since he reached the conclusion nitextniational law did not represent a legal
system, based on the simple fact that at that tibeenorms did not possess the qualities of
secondary rules, this does not exclude the posgililat secondary rules could emerge at

international level.

Stone Sweet builds his approach to constitutiomalesd constitutions on the mentioned
distinction made by Hart between primary and seaondules, and he sees a constitution as
“a body of meta-norms, rules that specify how legaims are to be produced, applied, and
interpreted” (1994: 444). Metanorms are in thatpees not only higher-order but prior,
organic norms that constitute a polity. They enleathe legitimacy of legal norms and make
more transparent the process by which legal nomagpeduced, compliance is monitored,
and infractions punished. Accordingly, they fix tiides of the game through investing lower-
order norms with authority and legitimacy. By thAtec Stone Sweet seeks to detach the
notions of constitutionalism and constitutions fraine state. As pointed out, he argues that
within liberal international regimes, compliance ttwiand consistent enforcement of
transnational and international law may be extrgrhé&h, and the norms may have relative
more status, autonomy and legitimacy than in manyesktic settings, where legal norms are
also produced, applied and interpreted in a wadflgotitics and subject to contestation among
societal actors (Stone Sweet 1994: 469-470). Camsely, constitutionalism is a variable
also in this respect: The extent of hierarchicampcy and entrenchment of constitutional
norms, the degree of precision and formality ofalegbligations as well as the scope of
independent, organizational capacity to monitor glence with and enforce obligations are
all factors that vary depending on the context whagher-order laws have been established

and where a court adjudicates upon these broadiples (Stone Sweet 2009a: 622).

Coming back to Milewicz’ framework for analysing n&itutionalisation beyond the state
combined with this perception of constitutional mgy constitutionalisation proceeds to a
greater extent when the norms possess these drasacs as identified by Hart and Stone

Sweet.

Constitutionalisation beyond the state can thenamgied by Milewicz (2009: 416), be

captured as the institutionalisation of internaéilomorms. This institutionalisation is the
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process of the emergence, creation, and identdicabf constitution-like elements, and
parallels the historical evolution of human rigimslomestic law.

Furthermore, she identifies three fundamental donisinal elements that make it possible to
transfer the framework of constitutionalism and stdaantionalisation from domestic settings
to the international level. This includes a forrdahension, a substantive dimension, and a
time dimension. The formal dimension of the intéraal rule of law includes procedural
and institutional norms that structure the legatem as a whole. This gives international law
its formal character, and implies that states anend by their obligations from international
law. Empirically, it refers to the institutionalisan of norms that legalize relations between
nation-states (Milewicz 2009: 426-427). Second,stitutionalisation proceeds along a more
substantive dimension representing the scope ofntieenational fundamental human rights
protection. This acknowledges that modern inteomai law is no longer exclusively
concerned with the regulation of state-to-statati@hs, but also with relations between the
individual and the state, where individuals canncleights against their own states at a higher
level. Empirically, this dimension refers to thestitutionalisation of human rights protection
and individual rights at the international level ildvicz 2009: 427-428). Third, the time
element allowing for gradual constitutionalisatizais to be considered. Constitutionalisation
is in other words seen as a gradual and lastingegs In this framework, formal
constitutionalisation is expected to emerge finstl dhe institutionalisation of substantive

rights at a second stage (Milewicz 2009: 416).

In line with these two dimensions, Milewicz presemt typology of constitutionalisation

beyond the state, encompassing these discussedsions:
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Figure 2.2: Constitutionalisation beyond the state

TAaBLE 1: Types of Global Constitutionalization

Institutionalization of formal norms

(procedural guidelines for interstate relations)

No Yes

[nstitutionalization of 7 s P . Formal
e ' No No constitutionalization "o .

: 5 constitutionalization

substantive provisions

(human rights for

) I1. Substantive [TI. Encompassing global
individuals) Yes

constitutionalization constitutionalization

Source: Milewicz, Karolina, 2009

Following Hart and Stone Sweet’s perception of ttutsonal norms as higher-order rules, |
argue that constitutionalisation proceeds to atgreaxtent where the institutionalised norms
take the position of higher-order norms in a hiemgrof norms directing the application and
validity of lower-order norms. In other words, cttgionalisation proceeds to the extent that
formal and substantial higher-order norms are tinsdnalised at the international level, and

to the extent that they take on a more superi@rirob normative hierarchy.

Following that, we should to a greater degree, @gdrdless of at what level, look at the
authority of legal rules and norms, their capapiid constrain and direct political institutions,
and to the extent that they serve the functioniglsen-order norms with which lower-order

norms need to be brought into conformity.

The importance of the time dimension and evolutiear time is also important to take into
account. Constitutionalism beyond the state, adkas the case in domestic settings, should
be viewed as an incremental process. This is ie lvith the acknowledgement that
constitutionalism is not a dichotomy, but that toenmitment from a society to be subject to
constraints from higher-order norms can vary. Cqueatly, the intermediate steps
representing the ongoing process of constitutisabn must be considered also to be of
great importance (Milewicz 2009: 426). In the asay | will investigate earlier
developments in the case law of the ECtHR for gneslual development, where certain broad
principles were established at the European IeMeé next section shows how the special
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nature of constitutional courts’ power, known as ittherent powers of legal systems, has the
potential to drive the process of constitutiondiain this respect.

2.2.4 The “dual nature” of Constitutional Courts’ p ower

The central dimension of constitutionalism is, ashave seen, the commitment of a society
to let it be subject to constraints by higher-orderms of a constitution. The problem that
arises once a constitutional system is creatduei®tore how the higher law’s supremacy can
be secured. The way to overcome this problem isegtablish a judicial, third-party
mechanism to assess the legality of all other lagains with reference to the constitution, in
other words by establishing a constitutional ctlat interprets the legality and conformity of
other norms or decisions taken by other judiciatiintions with the higher-order norms of
the constitution (Stone Sweet 2009a: 640).

The power base of a constitutional court has béamed to be of a special character, which
needs to be taken into account in a framework afisttutional dimensions. As an
independent institution, its power-basis could ksnted to have a “dual nature”, which
includes a strong and a weak side. On the one laandnstitutional court has the power to
itself decide on its jurisdiction if there is a plige over its jurisdiction when faced with a new
issue. On the other hand, constitutional courtsdependent on the institutions subject to its
judgements to respect, implement and comply wihutigements (Vanberg 2005; Vorlander
2006).

Many judicial institutions have evolved into stromgtitutions with great influence in society

and able to constrain other branches of governmidrg. U.S Supreme Court is the prime
example. Its authority has steadily increased tjinout the two centuries of its operation,
after its power to perform judicial review was ddithed by the Court itself in the landmark
decision Marbury v Madison (U.S Supreme Court 180Furthermore, The Federal

Constitutional Court of Germany and constitutiooalirts established in the post-communist
countries serve as more recent examples of legatutions that have in shorter time grown

into institutions with strong constitutional reviemechanisnis

8 See Starck, Christian (2010) and Sadurski, Waic{@605), “Rights Before Court, A Study of Condiibnal
Courts in Postcommunist States of Central and Bag&erope”, Springer Publications
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Despite their empirical strength, the source oharity, or power base of these institutions,
has been characterized as a puzzle ever sincérshednstitutional courts were established
(Vanberg 2005: 19). Already at the formation of whas to become arguably the most
powerful and influential judicial institution in ¢hworld, the US Supreme Court, the

institution was claimed to have:

“no influence of either the sword or the purse;di@ction either of the strength
or of the wealth of the society; and can take riovacesolution whatever. It may
truly be said to have neither force nor will, buenely judgement; and must
ultimately depend upon the aid of the executive axan for the efficacy of its
judgements” (1788).

The paradox is then that in protecting the fundaalarorms of a constitution, constitutional
courts are “dependent on the cooperation of gomgrmajorities. . . to lend force to their
decisions” (Vanberg 1999, cited in Epstein 2005)1Zonstitutional courts do not dispose of
capabilities to sanction or force compliance frotimeo institutions. Consequently, as claimed
by Vorlander (2006: 15-16), the power base of aariginal courts needs to rest on other
sources. Their power does not follow the logic mfess and obedience, but rather rests upon
the discursive formations and social, economic poldical structures in the society, and is
dependent on a political culture and political itosions that recognize their role and
authority, thereby providing them with authorityddegitimacy.

This acknowledgement of the weakness of constitatipower has been claimed in domestic
setting$, but is probably even more so true when appliethternational legal systems and
transnational courts. Shany (2009: 74-75) argues fibr the better part of the twentieth
century, the international rule of law has suffefedm the absence of robust judicial
institutions, incapable of fulfilling on a reguldrasis the traditional roles of national
judiciaries: dispute settlement, law interpretatiand law application. Questions of authority
and capacity to influence society are, consequeatfyuably even more acute for courts at the
international level, which additionally have to goste against national sovereignties and

strong, well-established domestic legislative, gialiand administrative institutions, whose

® Referring to the distinction discussed earliethia thesis between the perception of constitutionatts as
constrained and unconstrained actors respectively.
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authority and legitimacy have been built up overadies. As Anagnostou (2010: 735) points
out, it must be noted that a transnational courparticular, cannot be expected to have a
direct and overpowering impact over national lawd policies given this subsidiary role, and

that one must be aware of this inherent limitatil@fining judicial impact on politics more

broadly.

The critics of a constitutionalist approach to intgional law point at the lack of hard
enforcement mechanisms or possibilities to sanatimmcompliance. However, as indicated
in the introduction to the theory chapter, politiseientists have in recent studies shown how
constitutional courts should be viewed as constcherctors in general. Also in most domestic
contexts, constitutional law is often not direatiyforceable or directly applicable by courts,
and its authority has to rest on other sources92005). In other words, that constitutional
courts do not dispose of “either of the sword @ plurse” is not a new realisation and did not
appear with the establishment of international tour

These abovementioned limitations to constitutiamlrts’ power represent the weak side of
their power-basis. On the other hand, the dangdrttte judgements of a court will not be
respected, ignored or misapplied by political togibns has to be balanced against the more

powerful side of legal systems’ power-base, narttedyr inherent powers.

According to Vorlander (2006: 14), the power ofaastitutional courts lies in their “power of
interpretation” of the constitution. The differené®m normal jurisdiction exists in the
superior institutional rank of the norms embodiedai constitution, and in their vagueness.
Constitutions and Bills of Rights are vague docutsieand the principles established in the
documents demand interpretation, concretization apulication when applied to concrete

cases.

The view that constitutionalisation is an increnagmirocess builds on this specific power of
interpretation. It focuses on a continuous procebgre a constitution is an organic document
and its principles can come to have different scapd meaning as the court sets new
precedents and establishes new principles thrdagidjudication. As Milewicz argues:

“It is precisely this requirement for process otvieme that can be derived

from the principle of constitutionalisation. Unliltee static language of the
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formal and substantive characteristics that forme thbasis of
constitutionalism, constitutionalisation indicatas underlying process. It
embeds a time dimension, which means that a cofistitor constitutional
law can come into being as a part of a process otmere.
Constitutionalisation implies that a legal text @guire or may eventually
loose constitutional properties in a feedback pea@nd can thus be a long-

lasting development”. (Milewicz 2009: 420)

Stone Sweet (2002c: 113-118) has developed a tiedrenodel that tries to capture how
legal systems evolve through feedback processspirénl by path dependent theories and
self-reinforcing processes in a political system,rhain point is that once a legal system with
the authority to adjudicate upon fundamental pples embodied in a constitution has been
established, their continuous adjudication and luti®em of disputes can strengthen or
reinforce the normative basis on which the legateay relies for its future adjudication of
cases. In that respect, legal institutions are-gagfendent to the extent that any given area of
the law at any given point in time, is fundamentalbnditioned by how earlier legal disputes
in that area of law were resolved. In other worlstained and precedent-based adjudication
leads to outcomes that are both indeterminate racrémental: Legal institutions’ substantive
law, “doctrines” and jurisdiction evolve through jadication. Precedents from prior
adjudication form what Stone Sweet calls “argumtoriaframeworks” or “doctrines” for the
judges to guide their interpretation of new ca¥#ben cases bring up new issues within the
existing framework, this can lead to new interpietes and new frameworks, and thus for
new extensions of the law. If such frameworks athquependent, the sequence litigation —
judicial rule-making — subsequent litigation — sedpsent rule-making can reproduce itself as
a self-reinforcing process, and its potential isagrwhere individuals can directly petition a
court and bring new issues before it (Stone Swee2e 134).

The force that can drive this development is thexdic power of legal systems referred to as
the inherent powers of a court. If there is noaclehether a case falls under the court’s
jurisdiction, the court itself must have the powerdecide whether there is a dispute and, if
that is the case, whether the dispute is a legal $mce a court is an independent institution,
and when there exists a dispute to whether thet ¢@ms the mandate to deal with a specific
matter, it has to itself interpret and decide oa liimits of its jurisdiction, within the legal

framework (Shelton 2009: 546). This way, the camuns dispute-settlement of a court might
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establish new principles and new extensions ofl#fie and both the scope of a court’s
jurisdiction and the scope of the rights providedrhay expand as a result of its adjudication.

2.3 Chapter summary

Constitutionalism is a broad and contested conicefte political theory. As Raz points out,
“the writings on constitutional theory fill librags” (1998: 152). In the normative discourse on
constitutionalism, the disagreement persists d@sgdegitimacy of giving certain issues status
as higher-order law, hence removing them from nitayaan control. Thus, | have argued that
constitutionalism can be viewed as an analyticaitioaum, ranging from the rule of law
conception of constitutionalism to the conceptioh apnstitutionalism as protecting
fundamental rights. These two conceptualizatiorffece a different commitment to let
government be subject to constitutional constrams) higher-order laws. When evaluating
constitutionalisation empirically, the central feat is whether the norms protected by a court
to a greater extent than before possess the pregpeftbeing higher-order norms for the legal
system as a whole. This represents the formal agidmnstitutionalisation, or the extent to
which certain domains are given the status as higider norms taken away from political

control.

A framework of constitutionalism also needs to takéo account the authority and
compliance these norms can obtain from those suldgeat. Thus, constitutionalisation
represents the institutionalisation of formal andstantial higher-order norms and the extent
to which these norms are capable of carrying caiwvicaand be respected and complied with
by those subject to them. In Hart's and Stone-Swéetms the crucial development is the
extent to which these norms can direct or investleorder norms with authority and take on
a more superior role in a normative hierarchy. pbwer-base of constitutional courts were
conceptualised to be of a special character, ar‘aual nature”. Due to the vagueness of the
broad principles embodied in a constitution or b @i rights, they demand interpretation
when applied to concrete cases and if there isputk to whether a court has jurisdiction, it
has itself the power to decide. Thus, constitutisation can proceed when the court uses its
inherent powers to establish new principles anéreibns of the law. On the other hand, a
court do cannot force compliance of its decisioamsgd are dependent on the institutions
subject to its decisions to carry them out. Thiresent the dimension of the factual impact

constitutionalisation can have.
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As noted, the phenomenon under study is a receat lonthe analysis attention will be
brought to the formal side of constitutional powemamely the extent to which the
adjudication of the court establishes these nosrsgher-order norms, or common European
standards with which the respondent states mustplgonMy aim is to get a deeper
understanding of the Court’s operation under tpisraach, and whether its operation under
the new approach can be seen as a move towardsitutbmsalism, thus changing the
character of the system. Due to the recentnes$iefptocedure at study, and the limited
selection of cases, complete analysis of compliamceimplementation will only be possible
as the case law on these judgements grows. Thenpraty analysis presented here, based on

the experiences from the earliest cases, can avdyspme indications to that question.
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Chapter 3 — The development of the Convention-syste m

The aim of this chapter, leading up to the analgsithe Pilot Judgement Procedure (PJP), is
to show how the procedure takes place in a broedetext of the European Convention-
system and a comprehensive reform work the lastdbs. As Buyse (2009: 1) points out, the
Convention system has through its first sixty yeafsoperation gone through immense
changes. From a timid beginning the Court has grimdma full-time, independent institution
dealing with thousands of cases every year. Ast&@hnatlaims, after the ratification of
Protocol No.11 the states are now “locked into stesy of collective responsibility for the
protection of human rights, a system in which thasgiction of the Court provides the
centrepiece” (2003: 101).

Helfer (2008: 126) divides the evolution of the @ention-system into development and
expansion along three axes. Since the signing atiftcation of the Convention, the system
has expanded institutionally, jurisprudentially agebgraphically. It is my argument, that the
PJP can only be understood in the context of thiese “axes of development”. A closer

examination of the development along these dimess®therefore required.

First, | turn to the institutional development. Bahe Convention itself and the institutional
structure have been altered on several occasiotigisystem’s development. | will briefly
describe the Convention and the protocols befoneirtg to the institutional structure and
working methods of the Court. With regard to thesjprudential development, | will present
some landmark judgements that established centiratiples for the Court’s adjudication.
That section will include both the formal legal isaand more informal principles that have
been established as a legitimate way for the Gowperate. At the end of the chapter, before
turning to the PJP, | discuss the structural prolléacing the current court. This is important
as it forms the backdrop for the PJP. First andrfarst, the procedure is one measure among

others to reform a system facing pressing problems.

3.1 The Convention and the protocols

The preamble of the Convention states the genéjattive the founding Contracting States
wished to achieve. Emphasising the common heritdgmlitical traditions, ideals, freedom
and the rule of law among the European countriesgbal was to “take the first steps for the

collective enforcement of certain of the rightdestiain the Universal Declaration” (Council of
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Europe 2011b: 4). In line with this statement, édil establishes this commitment even
stronger, in that: “The High Contracting Partiesalstsecure to everyone within their
jurisdiction the rights and freedoms defined in tiec| of this Convention” (Council of
Europe 2011b: 4).

The drafters concentrated on rights considered eédumdamental elements of European
democracie¥, where they expected that an agreement couldyeasilreached about their
formulation as well as about their internationgbeswision, compliance and implementation.
However, both the detailed formulation of thesehtsgas well as the choice to create a
supervisory mechanism in a binding treaty were Igianary developments in international
law at that time (Dijk et al. 2006: 5). At the tinté the drafting and ratification of the
Convention, international law regulated exclusivediations between states. The protection
of individual human rights was the concern of eviaidividual state and subject to national
legislation. For the first time at internationavéd a human rights document was backed up
by a fully sanctioned enforcement system, and far first time individuals were given
opportunity to bring claims against their own gowaents at international level (Paraskeva
2008: 416).

The Convention system has developed both quamgtgtiand qualitatively through the
fourteen protocols amending the ConventianSeveral of these protocols have had a
substantial character, deepening the human rigbtegiion by adding new rights. The other
amendments have been structural, with the aim tkenmaore efficient a system subject to
fundamental challenges derived from the geopolititeanges in Europe and the following

enlargements of the Council of Europe. However, albprotocols have been ratified by all

% The original convention contained the followinghis and freedoms: Article 2: right to life, Argc8:
freedom from torture and inhuman or degrading tneait or punishment, Article 4: freedom from slaveng
forced or compulsory labor, Article 5: right toditty and security of the person, Article 6: rightt fair and
public trial within a reasonable time, Article Teédom from retrospective effect of penal legiskatiArticle 8:
right to respect for private and family life, hored correspondence, Article 9: freedom of thougbmscience
and religion, Article 10: freedom of expressiontiéle 11: freedom of assembly and associationchati2:
right to marry and found a family Dijk, Pieter Vdfried Van Hoof, Arjen Van Rijn, and Leo Zwaak. 800
Theory and Practice of the European Convention amBin RightsAntwerpen - Oxford: Intersentia..

1 The first Protocol added the right to propertyight to education, and the right to free and seeletions.
Protocol No. 4 guaranteed the right to liberty afuement, prohibited the expulsion of nationals e
collective expulsion of aliens. Protocol No. 6 &hal 13 abolished the death penalty, first with aepgion for
wartime, later under all circumstances. Protocol Noequires the states to accord aliens due paadeguards
before they may be expelled from the country. Bn#&rotocol No. 12 strengthened the non-discritidama
guarantee by adding that “no one shall be disciaiaith against by any public authority” Shelton, Din2003.
"The Boundaries of Human Rights Jurisdiction in&he."Duke Journal of Comparative & International Law
13.
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the Contracting States. In addition, as some nesopols have entered into force, earlier
ones dealing with similar issues have been repdaligklet al. 2006: 4).

With regard to the relationship between the Conweenand domestic law, it is primarily the
task of the national authorities of the Contract8tgtes to secure the rights and freedoms set
forth in the Convention, and the Convention doesimpose upon the Contracting States an
obligation to make the Convention part of domelstic or otherwise to guarantee its domestic
applicability and supremacy over national law (Dakal. 2006: 26). Hence, the Convention
System is meant to have a subsidiary role. The @uian requires the states to guarantee the
conformity of domestic law and practice with thexgention, but the manner in which this is
to be achieved has traditionally been left to tiexmtion of the contracting states. In line
with this principle of subsidiarity, the role ofaleCtHR has been to give individual redress at
the international level, where the states havedaib live up to their obligations (Paraskeva
2008: 415).

This has resulted in different ways of incorporgtihe Convention among the member states,
and the legal status of the Convention within tbetacting states’ legal systems differ. This
variation in the relationship between municipal land international law, or the role of the
Convention before domestic courts, can broadlydmured with reference to the theories of
monoism and dualism (Wildhaber 2007: 217-218). Msmo expresses the view that
international law and domestic law are part ofsame system of law, and that the rights and
freedoms guaranteed by a treaty can be applietéogdurts immediately after ratification of
a treaty. There are variations to these two coscepid only a few countries can be classified
as truly monoist (for example the Netherlands angstAa). In the dualist approach to
international law, on the other hand, the legalm®rof a treaty must be transformed or
adopted in order to become applicable in domestie. lIn other words, they have to be
introduced in the legal system through laws. Angéocon and Scandinavian countries have
traditionally supported the dualist approach. gintiof the challenges the Convention-system
is facing now, it is according to Wildhaber (20@2:7-219), more interesting to observe the
extent, to which domestic courts apply not only @anvention text, but also the case law of
the European Court directly. A former presidenth& Court emphasised this and argued that,
“the success of the ECHR system will ultimately elegh on whether or not there is some form
of co-operation between domestic courts and Stragbanstitutions” (Ryssdal, cited in
Paraskeva 2008: 421).
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3.2 Institutional structure of the Court

From the coming into force of the Convention in 498 took another five years until the
Court’s establishment in 1959 (Greer 2006: 33). Thert's power is laid down in Article 19
of the Convention, which states that the Coursstafgished “to ensure the observance of the
engagements undertaken by the High ContractingeBart the Convention and the Protocols
thereto” (Council of Europe 2011b: 8).

For the oncoming discussion on the problems fadhmgy current Court it is of crucial
importance to highlight the institutional transf@mons that have changed the operation of
the system so drastically in particular during lde two decades. As | will indicate in section
3.4, the main challenges to the Court, the evereasing numbers of incoming applications
and accumulated backlog of cases, are to a largatethe direct result of the enlargement in
the early 1990s onwards, combined with the chamgesduced with Protocol No. 11, which
established a fully judicial system to where atliinduals under the Court’s jurisdiction could
petition it directly (Bates 2010: 477).

Bates (2010: 432, 462) claims that this reform espnted the most significant structural
reform of the Convention to date. In his eyes, Bristocol did not only reform the Court and
the institutional balance in the supervisory systbeuat created a whollgewCourt. | therefore
make a distinction between the supervisory mecharisfore and after the ratification of
Protocol No. 11, which both established a new,lsingermanent court and made acceptance

of the individual application compulsory.

3.2.1 The supervisory mechanism until Protocol No. 11 (1998)

Until the entry into force of Protocol No. 11 twadies, The European Commission of
Human Rights (“The Commission”) and the ECtHR, #dsseparately to ensure the rights
and freedoms laid down in the Convention. Furtheenthe supervisory role in monitoring
the judgements from the Court and the Commissios taken care of by the Committee of
Ministers (CoM) and the Secretary General of thew@d of Europe. These were set up
specifically to ensure the observance of the engagés undertaken by the Contracting States
to the Convention, while the CoM and the Secre@eyeral were established by the Statute
of the Council of Europe and not by the Conven{idijk et al. 2006: 32).
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Both the Commission and the Court were set up persise the observance and compliance
by the Contracting States with the Convention, ey exerted supplementary functions. The
Commission was a quasi-judicial, quasi-politicaldpano qualifications for membership
were set out in the original text), whose main oesibilities were to receive applications and
assess their admissibility. In other words, the @uwssion served as a filtering body, which
controlled the docket of cases that could reactCinart. Additionally, it established the facts
of admissible cases, tried to reach friendly settiets between parties, and, if the latter was
not possible, it would draw up a full report stgtiiis opinion as to whether the Convention
had been breached. The report would then be ditécteither the CoM or the Court for final
decision. The Commission could receive applicatiivtosm member States, or directly from
individuals or groups of individuals, if the giv€lontracting State had accepted this right. No
case could be brought before the Court unless dt b@en declared admissible by the
Commission, and if a case was found to be inadbiessihat decision was final and
irrevocable (Dijk et al. 2006: 32-33).

The Court’s role and importance grew steadily tigitmut the 1960s and 1970s, as the
Commission to a larger extent referred cases t&€thet. On the other hand, fewer and fewer
cases were referred to the CoM, the political bdglynsequently, the system evolved into a
tripartite system of control between the Commissitimee Court and the CoM. The
Commission’s role was to rule on the admissibildl cases, but it also enjoyed the
competence to decide cases that did not bring up reew issues of interpretation.
Consequently, all cases concerning questions otipte or questions of interpretation of the
Convention were referred to the Court. Finally, @@M’s role was to supervise the execution
of the judgements (Bates 2010: 410-416). In théyedecades, the Commission brought a
very small number of cases to the Court, even wigjard to those states that had accepted the
Court’s jurisdiction. This changed drastically imetlate 1970s and 1980s, as an increasing
number of Contracting States sequentially declatieeir acceptance of the Court’s
jurisdiction and the individual petition to the GouAdditionally, in the late 1970s the Court
delivered several landmark judgements that clebrlyught more public attention to the
system as to what could be achieved by lodging mptaint at the European level.
Consequently, workload pressures were becomingetjith particular since the Commission
was only a part-time body. This institutional sptfemained too inefficient. Firstly, most of

the applications were clearly inadmissible (up @@&r cent). Further, in dealing with the

41



cases found admissible, the Commission had tootmgach friendly settlements, and if that
proved to be impossible, it had to prepare a detaiport describing the facts of the case and
stating its opinion as to whether the case coretita violation of the Convention. After these
resource-demanding procedures, the case had todmted further to either the CoM or the
Court for a final decision, procedures that alsguneed a lot of time and resources with oral
hearings and long discussions on the facts anaiphas raised in every given case. In other
words, there was a great potential to streamlirce ranke more efficient the procedures, as
much of the work already done by the Commissiontbduk repeated at the level of the Court
(1995: 146-147).

Protocol No. 8 offered some help, in letting then@aission decide on the admissibility of
cases in smaller Committees of Three which cod@ildnanimous, declare cases inadmissible.
Further, the Protocol allowed the Commission tdtdpto two Chambers, which had the
potential to double the output on cases that ctnélddecided on the merits. Still, it was
claimed that the changes introduced with this mait@nly would provide short time relief,
and that more fundamental changes of the Convesiistem was required. In this context,
new attention was brought to earlier proposals éogam the Commission and the Court, and
by that creating a new, separate Court (Bates 2A®424).

3.2.2 The supervisory mechanism since Protocol No. 11 (1998)

In the two decades prior to the entry into forcePodtocol No. 11 in 1998, there had been
different proposals concerning the possibility terge the Commission and the Court into a
single body. However, it was not until the Viennar®nit in 1993 that the Contracting States
were able to reach consensus on this questiond&blaration from this summit resulted in

the reform proposals of Protocol No. 11, but itkoanother five years before all the

Contracting States ratified the Protocol in 1998té3 2010: 456-466).

Paradoxical, as we will see in section 3.4 conogrrthe structural problems facing the
current Court, one of the most important reasonghis reform was the need to make more
efficient the hearing of cases, as the institutiomerkload originating in the amount of
incoming cases was steadily increasing. The argunmefavour of a merger of the two
institutions was that a single-body system woulchgdify and reduce the length of
proceedings, compared to the more complex two-gtegeedure (Paraskeva 2007: 200-201).

42



It was thought that the establishment of a singgkcjal body would decrease the time needed
to deal with every single application, and that te®rm could establish a system that could
work efficiently and at acceptable costs with thalenges coming from the on-going and

coming enlargements (Bates 2010: 453).

The most drastic change introduced by the amendmeas the abolishment of the
Commission. The Court was transformed into a sinfgi-time court, to which individuals
could file an application directly. As a measureedied at increasing outputs, the Court was
structured in Chambers of seven judges and Grarain@Bérs of seventeen judges, where a
case could be reheard by the Court sitting in an@hamber if the case raised serious issues
of interpretation or particularly important mattdos the State concerned (Dijk et al. 2006:
35-38).

Where the earlier decades had seen a gradualdagah of the system where the Court’s
importance grew steadily at the expense of the moliéical bodies, the changes introduced
with Protocol No. 11 completed a fully legalisedstgyn, by taking away the “political
dimensions” of the control system, as it was regmesd through the adjudicative role the
CoM had had until then. The CoM lost its power @&itle cases on the merits, and the
Commission as a filtering body was abolished. i e¢harly years the Commission had had to
balance the legally desirable against the politcaieptable when it came to deciding whether
or not to refer sensitive cases to the Court. Tlestires were seen as incompatible with the
enhanced judicial complexion of the applicationgass following the institutional reform,
and the political role of the Commission and theVCe@as seen as a feature incapable of
securing fundamental human rights at the Europewasl.| All optional clauses, including the
right of individuals to petition the Court directlwere made obligatory, and the role of the
CoM in the judicial system was from this point orclesively to supervise the execution of
the Court's judgementéwhich remains a political process involving negtitin with the
respondent state (Bates 2010: 465-466; Greer afichiVg 2009: 465).

Summarized, this institutional development markeel ghift to a fully legalized supervisory
system, where the Contracting Parties from thewere “locked in” to a transnational system

12 Prior to Protocol No. 11 the Commission could refases either to the Court or to the CoM. Howeasr,
Bates (2010: 415-416) points out, cases that fighlimalready established case-law and did notgouip any
new issues concerning interpretation of the Congantvere de facto decided by the Commission itzetf sent
to the CoM for execution.
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of rights protection managed and supervised by @rasational Court and where the
competences that once were optional, such as dnedoal petition, now were mandatory on
all Contracting Parties. By abolishing the Comnuesiremoving the adjudicative powers of
CoM, the political organ, it completed a fully Idéigad system (Keller and Sweet 2008: 14;
Paraskeva 2007: 200-201).

3.2.3 Protocol No. 14 and other reform proposals

The most recent changes at the time of writing viltr@duced with Protocol No. 14, which

came into force in June 2010 after a six year latifjcation process.

The hope that the institutional changes from Paltd¢. 11 would create a flexible and
efficient enough system capable of dealing effitienwith the challenges coming from
enlargement and the right to individual petitionswaot realized in practice. Despite the
success of Protocol No. 11 in establishing a peemiartourt, it became clear almost
immediately after its coming into force that it idue insufficient in managing the flow of
cases (Caflisch 2006: 406). Only a year after ¢ferm it was recognised by the President of
the Court that the continuing steep increase ofiegtpn was demanding further reforms in

order to secure the future effectiveness of theeaygParaskeva 2007: 202).

In contrast to Protocol No. 11, Protocol No. 14 mad radical changes to the control system.
The changes related more to the functioning ofsistem rather than its structure. By letting
the Court deal with cases more flexibly and in $emalommittees, the new procedures allow
the Court to concentrate more on the most importzedes which require in-depth
examination (Greer 2006: 44). In short, the amemdmeoncern the reinforcement of the
Court’s filtering capacity with regard to the vastmber of clearly inadmissible applications,
a new admissibility criterion concerning cases ihioh the applicant has not suffered a
significant disadvantage, as well as measures datirty with repetitive cases (Dijk et al.
2006-37).

3.3 Method of adjudication

In chapter four, in the analysis of the Court’'s rapien under the PJP, | will outline the

traditional approach of the Court as a contraghéonew one. Here, | will bring attention to
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the role of the individual application in the Contien system, as well as the principles on
which the Court relies in its adjudication of cases

3.3.1 The Individual application

The individual application is the traditional way bringing a case to the ECtHR. This
important feature is established in Article 34 loé tConvention stating that “the Court may
receive applications from any person, non-governai@rganisation or group of individuals
claiming to be the victim of a violation by one tbe High Contracting Parties” (Council of
Europe 2011b: 10). As seen through the institutideaelopment of the Convention system,
individuals’ right to directly petition the Courtas among the changes introduced with
Protocol No. 11, which firmly established this aseatral feature of the system. Acceptance
of this right had until then remained optional, luas now made obligatory on all Contracting
States. The view of the individual application aseasential feature of the system is grounded
on the fact that every individual citizen in a stiound by the Convention should have an
effective and final remedy at the European levgprEssed by the Court itself, the individual
application is considered to be a “basic featurEufopean legal culture” (cited in Egli 2008:
26).

3.3.2 Subsidiarity

The principle of subsidiarity has been a fundamgmiaciple for the Court’s activity, and is
formally rooted in the Convention. It establishieattthe role of the Court is subsidiary to that
of the member states. In line with this principtas intended that the Court’s role should be
limited to considering Convention compliance inghn cases, rather than to serve the
function of a final court of appeal or fourth insta (at the top of a hieararchy). Consequently,
it has in the whole history of the Convention sgsteeen an admissibility criterion that the
applicants exhaust domestic remedies before patigiothe ECtHR (Council of Europe
2011b: 10).

The Court has held that it is fundamental to tHeativeness of the Convention-system that
the national systems themselves provide redresbréaches of the Convention so that the
Court can exert its supervisory role subject toghaciple of subsidiarity (Wildhaber 2004:

83). Article 13 of the Convention is vital in thaespect, and grants individuals the

competence to claim their human rights under thewv€ption before national courts.
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According to this article states are required tovpte effective domestic remedies where
individuals have arguable complaints that their ¥@mion-rights have been violated. The
object of Article 13 together with the object angtose underlying the Convention set out in
Article 1 is thereby, “to provide a means wherebgividuals can obtain relief at national
level for violations of their Convention rights be¢ having to set in motion the international
machinery of complaints before the Court” (Wildhal2®04: 83). Together, these should,
according to Wildhaber (2004: 83), form the framekvof the Court’s judicial activity.

Closely associated to the principle of subsidiaittthe more informal principle of “margin of
appreciation”, which refers to the room for manaeuthe Strasbourg institutions give to the
national authorities in fulfilling their Conventiabligations. The principle does not appear in
the Convention-text itself, but has been develogredlually as a principle in the case law of
the Court. It has been used as a technique to d&dse respect given to Convention-rights
while at the same time leaving room for legitimpteblic interests in the given respondent
state. Under the principles of subsidiarity and fgia of appreciation”, the activities of the
Court and the CoM are clearly separated. When th&tGinds a violation in an individual
case, it should be up to the respondent stategeciuio supervision by the CoM, to give
compensation in the individual case, and to fireldppropriate measures at domestic level to
restore the situation before the breach (Greer 20085-223).

3.3.3 Informal principles established in the case-| aw of the Court

As argued in the theoretical part, constitutiomaldoes not represent a clear dichotomy, and
constitutionalism and constitutionalisation are aapts best understood as incremental,
continuous processes. In addition to the instihgiodevelopment described in previous
sections, the system has developed jurisprudentiifough the Court’s continuous
adjudication. The scope of the rights provided iforthe Convention has beyond doubt
developed gradually as the Court has sought totabdapConvention to changing European
values. The jurisprudential development of the €susperation and of the single rights
provided for in the Convention is a vast topic. Heer, | will bring attention to key
principles established in some landmark judgememtsch have become guiding for the
Court’s operation since. Principles that are nokemafor granted in the Court’s adjudication,
and common European values inherent in the Corvemince had to be established by the
Court in its case-law. In several judgements from fate 1970s onwards the Court took a
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new approach to European human rights protectisiapished certain principles, and paved
the way for a bolder and more activist Court (B&@$0: 319-321).

In terms of the theoretical framework developemapter 2, these principles are among the
broad “doctrines” or “argumentation frameworks”, which the judges can rely when new
disputes arrive before the Court, and to which @wrt has referred extensively in later
judgements. That way they form part of the inheqgower of the Court to decide on the
scope of its jurisdiction. In these landmark judgets, different perceptions existed to the
proper role and scope of the Court’s jurisdictiarnere ultimately the Court itself had to
decide. The Court has established these principlés adjudication, and has relied on these
principles when deciding cases that bring up newes, where precedent in the case-law had
yet to be established. In judgements from thel8#0s and onwards the Court developed key
techniques for the interpretation and applicatibthe Convention that set the Court up for

new expansions of its case-law (Bates 2010: 356).

Moravcsik highlights the special nature of humayhts treaties in general. In contrast to most
international regimes, international human righstitutions are “not designed primarily to
regulate policy externalities arising from societaleraction across borders, but to hold
governments accountable for purely internal acéisit (2000: 217). Rather than regulating
the relations between states, they regulate tladioak between governments and individuals
subject to them, and their distinctiveness lieshgir empowerment of individual citizens to
challenge the domestic activities of their own gomeent (Moravcsik 2000: 217). As will
become evident, the ECtHR has itself used the aegunof the special nature of the

Convention to establish new principles in its ckse-

As a part of international law, the Court has dghbd in its case-law that “the Convention
should so far as possible be interpreted in harmwitly other rules of international law of

which it forms part” (Al-Adsani v The United Kingdg cited in Wildhaber 2007: 220). In

that respect, the ECHR is subject to the rulesntdrpretation of treaties set out in the
“Vienna Convention on the Law of Treaties”. The @& rule of interpretation states that “A
treaty shall be interpreted in good faith in acemk with the ordinary meaning to be given
to the terms of the treaty in their context andhia light of its object and purpose” (cited in
Letsas 2010: 512). In other words, the rule cossi$ttwo important elements that can be

weighted differently by a court, namely “the ordipaneaning” of a treaty, and “its object and
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purpose”. In some cases, where the Court has takeolder approach, it has given more
weight to the latter.

The Special Nature of the Convention, and its “Objeand Purpose”

The Court has on several occasions pointed tofgbeia nature of the Convention, and how
this has implications for its operation. In thegedentireland v the United Kingdor(i1978)
the Court held that:

“Unlike international treaties of the classic kirtle Convention compromises
more than mere reciprocal engagements between dtingg States. It creates
over and above a network of mutual bilateral uradengs, objective obligations
which, in the word of the Preamble, benefit frontallective enforcement™
(Ireland v The United Kingdom, 1978, para %39

In Soering v United Kingdorl.989) the Court referred to this statement fioetand v the
United Kingdomand held that this special character of a humgimsitreaty also had to be
considered by the Court in its interpretation adplidication of cases. The Court then stated
that "the object and purpose” of the Conventionaasinstrument for the protection of
individual human rights requires that its provisdme interpreted and applied so as to make
its safeguards “practical and effective” (Soeringnited Kingdom, 1989, para 87). This was
a highly important statement, on which the Cours helied in later judgements. These
statements now form what can be called "doctrinesiy have paved the way for a more

progressive court.

Bates (2010: 321) refers to the use of these bidactrines” as “the teleological approach to
interpretation” , which has been established griyludhe approach emphasises that the
“object and purpose” of the Convention is to previdr the effective protection of the rights
it is set up to secure. The principle is associatéd a bolder, more activist Court, which
does not have to stick rigidly to the Conventioxtt@ its adjudication, focusing more on the
latter wording from the “Vienna Convention on thew of Treaties”. In theBelgian
Linguistic Case(1968),the Court for the first time established that i aiot have to stick

rigidly to the Convention-text in its adjudicatioRurthermore, the case established that a

13 All judgements from the European Court of HumagH®s are listed in paragraphs. Thus, | will retethe
paragraphs (para) of the judgements, rather thgragg numbers.
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finding of a violation by the ECtHR could have Iglgtive implications. The Belgian
government claimed that the issue of the case wWessarved domain” which fell entirely to
legislative authorities to decide upon, but the i€ogjected this view, claiming that it had to
decide on the balance between the general inteest community and fundamental
individual rights, while giving special priority tihe latter (Bates 2010: 230-236). Hence, the
principle of “effective rights protection” was hilghted in this judgement. The Court
established that:

"The general aim set for themselves by the ContrgcParties through the
medium of the ECHR, was to provide effective protecof fundamental rights
(...).The Convention therefore implies a just balabeéwveen the protection of
the general interest of the community and the sgee to fundamental rights
whilst attaching particular importance to the ldttéBelgian Linguistic Case,
1968, The Law, para 5).

Some years later, in the judgem@&alder v the United Kingdor(1975), this approach was
shown clearly. The case concerned whether the dflat prisoner to contact legal counsel
could be read into the Article 6 of the Convent{tre right to a fair trial), even if it was not
textually provided for in the Article. The Courtreduded that it could, and established that
the Convention is a substantive text, and thabtbad principles embodied in it may contain
inherent rights. Furthermore, the case shows thatireciple that now would be taken for
granted, once had to be established in the casefldiae Court (Popovic 2009: 380). In the
same vein, in the judgemefiyrer v the United Kingdon(1978) the Court held that the
Convention “is a living instrument, which (...) must interpreted in the light of present-day
conditions” (Tyrer v the United Kingdom, 1978, p&®). The “living instrument doctrine” is
now one of the best known principles of Strasbaage-law. It expresses that the Convention
Is an organic document, where the principles of @o@vention may receive new meaning

and content with changes in the European sociatids/alues (Wildhaber 2004: 84).

The judgementAirey v Ireland (1978) is also viewed as a landmark case, whicthdu
established the “effective protection of rightsngiple” as shown above in thBelgian
Linguistic Casg1968). In a sentence that has been cited ex&gsiv later judgements, the
Court held that: “The Convention is intended torgméee not rights that are theoretical and

illusory but rights that are practical and effeetiAirey v Ireland, 1978, para 24).
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These cases give a few examples of how the Coarapproached its mission. In particular
since the late 1960s and in the 1970s the Couk tomore progressive approach to the
interpretation of the Convention (Bates 2010: 358)3The jurisprudence of the ECtHR is a
complex topic, and much more space would be requoeover the substantial development
of the Convention rights embodied in the differamticles. However, it is important to
highlight how the scope of the Court’s jurisdictibas been a gradual development. In the
1970s and 1980s, the Commission gradually refamerk cases to the Court and the Court
established new principles and deepened the substanghts-protection by further
developing the “teleological approach to interpietd (Bates 2010: 383). The relevance of
these judgements’ broad principles is how they lgbh the specific power of a legal
institution to establish its jurisdiction on issugkere it is not clear whether this is provided
for in the Convention or not. If there is a dispateto whether the Court has jurisdiction on a
matter, the Court itself has to decide. The “obpaud purpose™practical and effectiveand
“living instrument” are all examples of broad “doctrines” establishethe Court’s case-law.
Since the Court first established these principlegey have been referred to extensively in

later judgements and provided for new extensionghi® substantive rights protection.

3.4 The structural challenges facing the current Co  urt

Ed Bates (2010: 476) devotes his last chapteram#wly published book “The Evolution of
the European Convention on Human Rights” to thelehges that have arisen from the
combined effects of the entry into force of Prolodo. 11 and enlargement. This topic has
received great attention from international lawdarls, as the Convention system in several
respects is at a crossroad for its further devetogmAfter fifty years of slow and steady
evolution up to the ratification of this protocol 1998, the last decade of the Convention’s
history has seen enormous change (Bates 2010: 476).

The greatest challenge is the steep rise in indalicapplication. As a result, there is a
considerable backlog of cases pending before thetCafter Protocol No. 11, the number of
applications reaching the Court has increased ye&thure 3.1 shows the dramatic increase
in applications after the right to individual peatit the Court was made obligatory on all

Contracting States.
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Figure 3.1 : Applications allocated to a judiciafrhation per year
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Source: “Analysis of Statistics, 2010” (Europearu@@f Human Rights 2011: 7)

The Court has not been able to deliver judgemeantoiresponding frequency. Despite the
reform work done the last decade, the Court corsro receive annually more applications
than it can manage. At the end of 2010, there \abr®st 140 000 cases pending before the
Court, and this figure has also increased steaifilge the entry into force of Protocol No. 11
(see figure 3.2). The numbers have continued teease the last years, despite the efforts
taken to deal with the problem. This poses a ssribteat to the effectiveness of the system.
The system has great difficulties in processindiegfions within a reasonable time. Bearing
in mind that the applicants have to exhaust domestnedies before they can petition the
ECtHR, it usually takes years from a complaintiisdf until a judgement is delivered at
European level (Paraskeva 2007: 188-189).
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Figure 3.2 Applications pending before a judiétaimation
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There are two main reasons for the steep increnapplications and pending cases. Before
Protocol No. 11 and the abolishment of the Commissthe Commission brought a very

small number of cases to the Court even from tlaestthat had ratified the Court’s

jurisdiction (Bernhardt 1995: 146). This is refledtin the number of judgements delivered by
the Court. When the permanent Court was establish2898, only 837 judgements had been
delivered by the Court since its inception in 195Bce Protocol No. 11 took effect the Court
has pronounced more than 10 000 judgements andrddcl88 000 applications inadmissible.
The other main reason is enlargement, which hatibated not only quantitatively to the

Court’'s caseload. From the acceding states, newahunghts issues have been brought
before the Court, often leaving the Court to dedhviar more serious and systemic human
rights violations than before (2010: 477-482). Adiog to Wildhaber (2004: 89), the nature
of the cases coming before the Court reflects thenged composition of the Council of

Europe, where a significant number of the statesséfl in many respects, and particularly
with regard to their judicial systems, in trangitié-rom the original ten signatory countries in
the 1950s the system now counts 47 countries, dimguall the former communist states of
Central and Eastern Europe except Belarus, andMatftenegro as the last country to join in
2007 (Greer and Williams 2009: 464). In additiome tdecision for rapid enlargement has
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undoubtedly had a great impact on the workloachefECtHR also quantitatively. As shown
in the figure below, the pending and incoming casea disproportionate extent come from
the new countries from Central and Eastern Eurspere almost 88 per cent of the pending

cases originate in these ten countries (Paraska®Wa 294).

Figure 3.3: High case-count states (more than 3fflications pending before a judicial formation ®h
December 2010)
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The qualitative change can be seen in the postgarteent case-law. Judgements have
revealed fundamental shortcomings in several ofntheer States, especially in conjunction
with Article 5 and 6, which touch upon fundamentadues of the rule of law, and, more
generally, the respect that should be given tocjatiauthorities. Violations of Article 1 of
Protocol No. 1, the right to the peaceful enjoymehtones possessions, have also been
prominent in the post-enlargement case-law, dealiitly typical problems for the countries
in transition from socialism to democracy. In su@ses the Court has revealed systemic
failures on the part of the State to effectuate memsation schemes for property loss, property
that has been unlawfully confiscated and state-sagaent controls (Bates 2010: 482-483).
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Based on this, two categories of cases have catedbsignificantly to the increasing
caseload of the Court. The first type are the dleddcommittee cases”, which are all the
applications declared inadmissible either becahsg are manifestly ill-founded or because
they do not fulfil one of the other conditions afnaissibility according to Article 35 of the
Convention. These cases represent more than 90eperof all cases before the Court, and
occupy much of the Court’s time. The second categocomposed of the “repetitive cases”.
These cases concern applications that derive ftemsame structural cause within a legal
order of a member state, where the Court has alreachd a violation of the Convention in a
similar judgement, but where its structural oriias not been dealt with at national level
(Mantouvalou and Voyatzis 2009: 4-5). Of the cabes are declared admissible, around 60
per cent are of this character. It is clear thatté@ many cases come to the Court which
should, in accordance with the principle of sulzsitly, have been resolved at domestic level
(Paraskeva 2008: 439).

Protocol No. 14 which was ratified by all countries2010 can be seen as one measure to
deal with applications more efficiently. The chasmgetroduced with this protocol can,
however, not be the solution to the problem al@sethe increasing application numbers, and
their different character suggest. As Paraskev§2023) argues, only a comprehensive set
of interdependent measures tackling the problemn fdifferent angles will make it possible
to overcome the ECtHR’s present overload of casbesough Protocol No. 14 it has been
made more simple to handle the so-called “commiti@ges”, applications that are clearly
inadmissible, where the Court can deal with thesesmaller chambers. The other main
problem, well founded but repetitive applicatiohaye to be tackled another way. The former
president of the Court, Luzius Wildhaber, has adgimat one of the biggest problems facing
the Court is how to deal with the large number eflsilounded applications deriving from
structural problems in certain countries. Hencéjgaburden could be taken of the Court’s
workload if an effective mechanism to deal withsheepetitive cases is found (Wildhaber
2009: 69). This not only because of the high nunab@ases pending before the present court:
An even bigger threat to the system is the numliepodential applicants. If the Court
continues to deliver individual judgements in casé®re a systemic problem surely is the
root to the violation, the number of potential apghts could be unconceivable. The need for
a better implementation of the ECHR at nationakldvas a central position to the aim of
guaranteeing the long-term effectiveness of the EGhstem (Paraskeva 2008: 423). This is

the aim of the PJP, to which | now turn.
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3.5 The Pilot Judgements

3.5.1 Against the background of enlargement and inc  reasing application
numbers

The idea of a procedure to deal more efficient wegbetitive cases emerged at the same time
as the drafting of Protocol No. 14 and other messtw secure the future effectiveness of the
Convention-system. There were proposals to ingiitatise the pilot judgements through
Protocol No. 14, by that giving the Court an exipliegal mandate to deal with cases this way,
but these efforts were unsuccessful. However, gieian existed that such a procedure could

be issued within the existing legal framework (Baig909: 9).

Parts of the procedure’s legal basis, on whichGbert has relied when adjudicating the pilot
judgements, springs out of a resolution and a recendation from the CoM in May 2004.
These texts were part of the package of measumggertiat the same time as Protocol No. 14,

to guarantee the future effectiveness of the system

In the resolution the CoM stated that it “recalis mission to take measures in order to
guarantee the long-term effectiveness of the cbmtystem instituted by the Convention”
(Council of Europe 2004b), and then invited the ICtu

“l. as far as possible to identify, in its judgmerfinding a violation of the

Convention, what it considers to be an underlyiggteamic problem and the
source of this problem, in particular when it ikely to give rise to numerous
applications, so as to assist states in finding appropriate solution and the
Committee of Ministers in supervising the executadnudgments” (Council of

Europe 2004Db).

Simultaneously, the CoM issued a recommendatiail tmember states, encouraging them to:
“l. ascertain, through constant review, in light adse-law of the Court, that

domestic remedies exist for anyone with an arguebieplaint of a violation of

the Convention, and that these remedies are eféect(Council of Europe 2004a)
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“Il. Review, following Court judgements which poimd structural or general
deficiencies in national law or practise, the dff@mess of the existing domestic
remedies and, where necessary, set up effectivedies) in order to avoid

repetitive cases being brought before the Courgufteil of Europe 2004a).

Where the resolution gave the Court an explicit dada to deal with repetitive cases more
efficiently in its judgements, the recommendati@nved as an explicit encouragement and
reminder to the member states of the Council ofopeiron how the system is intended to
work in light of the principle of subsidiarity. highlighted that the protection of the rights

guaranteed by the Convention is a collective resipdity of all state parties, and how the

states are obliged to provide for domestic legaladies in cases where the Convention is
violated (Paraskeva 2008: 432). As will be evidenthe analysis, the Court has relied on
these documents when establishing the new approach.

3.5.2 The characteristics of a Pilot Judgement: An introduction to the
analysis

For the oncoming analysis, it is important to digtiish between two concepts related to the
jurisprudence of the ECtHR, namely individual- aygheral measures. Individual measures
concern the individual applicants and the statbigyation to erase the consequences suffered
by an individual applicant, whose human right waslated, or to give monetary
compensation if the former is not possible. Genera@hsures, on the other hand, relate to the
obligation on the states to put end to a continwrigation, in order to prevent similar
violations in the future. Hence, “the obligationtekke general measures may imply a review
of legislation, regulations and/or judicial praetito prevent similar violations”(Council of
Europe 2011a: 15-16).

A Pilot Judgement addresses a general problem jodiadting a specific case. Instead of the
mere determination that the Convention has beefated the Court also gives general
directions as to what actions the respondent sthteild take in order to deal with the
underlying problem. Since these are general, oftemctural, problems in the respondent
states, the judgements often necessarily havectode requirements for legislative changes,

for example if there exist no remedies at the mafitevel that can secure the rights under the

56



Convention, or if those that exist are insufficiemprotect these rights. The Court selects, or
singles out, one case deriving from this structprablem, and the state concerned is called
upon to resolve comparable cases when the judgeiseendered. At the same time all the
other similar applications are adjourned until pilet case has been decided (Buyse 2009: 1-
2).

The abovementioned characteristics of the Pilogdotent Procedure are the prototype of the
procedure. However, as an information note on tilet Pudgements issued by the Court’s

registrar in 2009 indicates:

“The Court has used the procedure flexibly sincealetivered the first pilot
judgement in 2004. It is not every category of td#fve case that will be suitable
for a pilot-judgement procedure, and not everytplmigement will lead to an
adjournment of cases, especially where the systprolllem touches on the most
fundamental rights of the person under the Congaht(European Court of
Human Rights 2009: 2).

This note was published in 2009, five years after first Pilot Judgement was delivered. It
indicates that the procedure has been put flexdlyse. Thus, it will be the aim for the next
chapter to explore how the Court has operated uthderapproach, and whether it may be

seen as a move towards constitutionalism.
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Chapter 4 — The Pilot Judgement Approach

In order to investigate whether the new approacth@fCourt can be seen as a move towards
constitutionalism, | seek to get an understandihfaw this approach was established and
how the Court has operated in dealing with the guagnts under this new approach. This will
be done mainly by analysing the operative parthefjudgements and the section leading up
to the operative part, where the Court considegsalbligations or implications arising from
the facts of the case in light of the state’s daddigns under Article 46 of the Convention.
These sections are relevant as they present the’€masoning under the new approach and
can illustrate how the Court has been operatingight of the special nature of courts’ power
to make interpretations and establish their jucisoin when faced with new issues, these

sections can help understand the Court’s roletatbéishing the procedure.

The operative part is issued at the end of evedggment, and lists the violations and
obligations and requirements on part of the sfhitese sections are also the formal binding
parts of a judgement, and they are relevant witame to how the procedure formally can
change the character of the Court’'s operation, amether it has taken on a more
constitutional role. | analyse a selection of thietRludgements delivered. The selection is
quite exhaustive, depending on how the judgemengs defined. As indicated in the

information from the ECtHR, the procedure has baanflexibly to use. | seek to explore the
Court’s operation under this approach, and see heheghe overall picture of the Courts’

operation under this approach can be seen as atmwaeds constitutionalism.

| will start by giving a brief outline of the tra@inal approach of the Court. This will be a
contrastive element to the Pilot Judgement Proee(RuP), so it can be kept in mind how the
Court traditionally has dealt with judgements astrasted to the new approach. In section 4.2
| will analyse the Court’'s approach under the H&Rally, in section 4.3 | discuss whether

this new approach of the Court can be seen as & tomards constitutionalism.

4.1 The traditional approach

A traditional perception of the status and reacthefjudgements of the ECtHR, is that they
carry purely individualised, specific implicatiorlanked with the individual right to petition
the Court, and the guiding principle of subsidigrihe perception of the Court has been as a

kind of tribunal of last resort, limited to speciftases of rights violation after the exhaustion
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of domestic remedies (Sadurski 2009: 412). Thi®nsally established in Article 41 of the
Convention, which states,

“If the Court finds that there has been a violatiminthe Convention or the
Protocols thereto, and if the internal law of thgiHContracting Party concerned
allows only partial reparation to be made, the €eball, if necessary, afford just
satisfaction to the injured party” (Council of Epe2011b: 11).

As Colandrea (2007: 403-404) points out, the Chad traditionally adopted a restrictive
attitude in assessing individual complaints, em@ag that it is not its task to value the
abstract compatibility of domestic legal ordershatite Convention. Rather, its role has been
limited to verifying the existence of a violatiam the specific complaint before it. In line with
the principles of subsidiarity and “margin of appagion”, it would fall to the respondent
states to find the right measures to be utilisedh&ir domestic system in order to secure
compliance and conformity with the Convention. Wtis perception of individual redress at
European level, it did not fall to on the Court assess the validity of domestic laws
themselves. The Court was restricted to considés aod decisions rather than laws
underlying the latter (Sadurski 2009: 412).

This approach has not prevented the Court, inicectecumstances, from directly taking into
consideration the fact that a domestic law is ingatible with the Convention (Colandrea
2007: 304). This was for example the case alreadp68 in the discussd@klgian Linguistic
Case However, and despite the many requests fromicgyts to the Court to issue specific
general measures to be carried out in the resporsilates’ legal systems, the Court has
rejected these, stating that a judgement thatbkestes a violation of the ECHR has
a "declaratory” character. In this view, it is fttre respondent state to choose the necessary
measures to comply with the judgement, and it wdaltl to the CoM to supervise the
compliance and conformity of the measures carriatd ®he Court has limited itself to
ordering purely individual measures, most promilyent form of monetary compensation
as "just satisfaction” (Colandrea 2007: 3%%).

*In some judgements, other individual measures baea necessary in order to achieve “restitutio in
integrum”, or restoration to the original conditibafore the violation in the individual case. Thias been done
when the consequences of a violation for the agptibas not been adequately remedied by the Cqust's
satisfaction award. Depending on the circumstatizesbligation to achieve "restitutio in integrumiay
require further actions like for example the re4tipg of unfair criminal proceedings or the destiautibf
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A typical reasoning by the Court under this tramhiaill approach would be as expressed in the
judgementMarckx v Belgiun(1979), a case which clearly had legislative icgtions beyond

the violation on part of the individual applicantthe case. In this case, the Court reasoned,

“Admittedly, it is inevitable that the Court’s demn will have effects extending
beyond the confines of this particular case, egfigcsince the violations found
stem directly from the contested provisions andfrmn individual measures of
implementation, but the decision cannot of itselfi@ or repeal these provisions:
the Court’s judgment is essentially declaratory babes to the State the choice
of the means to be utilised in its domestic legeiteam for performance of its

obligation under Article 53” (Marckx v Belgium, 19/para 58)

In other words, while the Court’'s judgements forimadhre legally binding, they have
remained essentially declarative. They have traakilly only been prescriptive insofar as
they afford just satisfaction in form of monetagngpensation to the individual applicant
(Popovic 2009: 386). In this regard, the Court tegeatedly held that it has no competence to
annul, repeal or modify statutory provisions oriunduial decisions taken by administrative,
judicial or other national authorities (Paraske@8& 430).

In the case$ v Switzerland(1987) andBelios v Switzerland1988), this approach is also
evident. The applicants requested the Court toireghe Swiss government to take the
necessary measures to end the source of the wimdatiwhich originated in different

legislative acts, to which a larger class of induals were, or could be, affected (Belios v
Switzerland, 1988, para 77, F v Switzerland, 198ifa 42).

In both judgements the Court noted,

"that the Convention does not empower it to ordent&rland to alter its

legislation; the Court’s judgement leaves to thaté&the choice of the means to

information gathered in breach of the right to pay (Council of Europe, 2011a: 16). However, isgyust
satisfaction has been the prominent way of dealiitiy violations under the traditional approach, atiger
individual measures to restore "restitutio in im&g” were also on purely individual basis.
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be used in its domestic legal system to give eftedts obligation under Article
53" (Belios v Switzerland, 1988, para 78)

In Akdivar and Others v Turke§dl998) the applicant requested the Court to issareus
general measures on the Turkish goverment, sincehgir view such confirmation was
necessary to prevent future and continuing viotegtiof the Convention, in particular tde
facto expropriation of their property” (Akdivar and Otkev Turkey, 1998, para 45).

Following the same line of reasoning, the Courhtrexalled,

"that a judgement in which it finds a breach immosa the respondent State a
legal obligation to put an end to such breach arakemreparation for its
conseqguences in such a way as to restore as faysagble the situation existing
before the breach” (Akdivar and Others v Turkey@8 %ara 47).

However, it also made clear that

"the respondent States are free to choose the meaeseby they will comply
with a judgment in which the Court has found a bheand the Court will not
make consequential orders or declaratory statenerités regard. It falls to the
Committee of Ministers acting under Article 54 bdetConvention to supervise

compliance in this respect” (Akdivar and Othersurkey, 1998, para 47).

Summarized, the Court has under its traditionalr@ggh abstained from issuing general
measures on the respondent states, and when arjadgbas had root in a structural problem,
the Court has held that it has no jurisdictiongquire the measures to be taken by the state,

and has only ordered the state to give compensttitire individual applicant.

'3 |n F v Switzerlandhe wording of the Court was not identical, butdted "that the Convention does not give
it jurisdiction to order Switzerland to alter iegjislation” (F v Switzerland, 1987, para 43). Sise ®udgeon v
The United Kingdom, 1983, para 11-15, Campbell@odans v The United Kingdom, 1983, para 16, Le
Compte, Van Leuven and De Meyere v Belgium, 1982a i3, Pauwels v Belgium, 1988 para 40-41 forlaimi
statements made by the Court.
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4.2 The Pilot Judgements — addressing systemic huma n rights
violations

There exists no consensus to exactly what coresitatPilot Judgement, and the procedure
has, as indicated, been put flexibly to use. NagleHs, it is clear that they do address
systemic problems, attention is called to theseblpros, and requirements to implement
general measures are issued by the Court in thgements. As a clear contrast to the
traditional approach, general measures are includeke operative, formal binding part of

the judgement. As seen in Chapter three, the pureedas emerged in the context of the
structural problems coming from earlier institumeforms and enlargement of the Council

of Europe.

As the Court itself states it, one of the fundarakmnplications of the Pilot Judgement
procedure is that the Court’s assessment of thatsdh complained of in a given case,

"extends beyond the sole interest of the individapplicant and requires it to
examine the case also from the perspective oféhergl measures that need to be
taken in the interest of other potentially affectgefsons” (Hutten-Czapska v
Poland, 2006, para 238; Greens and M.T. v Uniteadgdom, 2010, para 111,
Maria Atanasiu and others v Romania, 2010, para®214

There are in other words two important generaluiest of a Pilot Judgement. Firstly, the
Court addresses a systemic problem in the responstate, going beyond the single
application before the Court. Secondly, the Cossties general measures to be carried out at
domestic level. In selecting the judgements forahalysis, | have chosen on the basis of this
feature, and included the judgements where the tCadniresses general measures in the
operative part. In addition, | have included tweesawhere the Court did not issue general
measures in the operative part, since they cordthithe other essential features of a Pilot
Judgement. They are therefore interesting to thlenéxhat they can indicate a lack of
consistency in the Court’s approach, and that thdicate the discretion the Court has to

select cases.

8 When the Court makes an expression with the esaaoe wording across several judgements, as here, |
include the references in the text. When, on therohand, the Court expresses the same point aszuesal
judgements, but not with the exact same wordim@gve referred to one judgement in the text, andefatences
for similar expressions by the Court in footnotes.
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In the next section | will present the judgemeni&ve included in the analysis. In the section
thereafter, | will analyse the judgemdBtoniowski v Poland2004) more in detail. In this
judgement, the procedure was established, and gudsePilot Judgements have been crafted
around this judgement. | then go on to discus<ihiert's operation under this approach with
reference to how the Court has operated in idangfy structural problem (section 4.2.3),
how the Court has stated the aims and objectivethefapproach (section 4.2.4). These
sections are important in order to observe the @orgasoning when establishing and further
developing the approach. In section 4.2.5-4.2.%s¢usbs variations of the approach in with
regard to the formal binding part of the judgemgehbé&dore discussing the Court’s operation in
establishing the approach in light of its “inhergrwers” (section 4.2.8). Finally, | bring
attention to the experience on implementation ammpdiance based on the first docket of

judgements (section 4.2.9).

4.2.1 The cases in the analysis

| have analysed thirteen judgements, in which tlerCinvokes the new interpretation of
Article 46, and, consequently, the legal obligasidhis new interpretation imposes on the
respondent states. In the judgements, this newpneat@tion follows the identification of a

structural problem affecting many applicants, asic icrucial feature of the new approach.

The judgements are listed in figure 4.1.
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Figure 4.1 — The cases in the analysis

Judgement Country Year | Articles violated
Broniowski Poland 2004 | Article 1 of Protocol No. 1
Burdov Russia 2009 | Article 1 of Protocol No. 1,
Article 6, Article 13

Greeens and M.T UK 2010| Article 3 of Protocol No. 1
Hutten-Czapska Poland 2006  Article 1 of Protocol No
Lukenda Slovenia 2005| Article 6(1), Article 13
Maria Atanasiu Romania 2010 Article 1 of Protocal. M, Article 6(1)
Olaru and Others Moldova 2009 Article 1 of ProtoNol. 1, Article 6
Rumpf Germany 2010 | Article 6(1), Article 13
Scordino Italy 2006 | Article 1 of Protocol No. 1,tiste 6(1)
Suljagic Bosnia and | 2009 | Article 1 of Protocol No. 1

Herzegovina
Urbaska Obec Slovakia 2007 | Article 1 of Protocol No. 1
Trencianske Biskupice
Xenides-Arestis Turkey 2005 Article 1 of Protocad.NL, Article 8
Yuriy lvanov Ukraine 2009 | Article 1 of Protocol No. 1, Articl¢1§
Nikolayevich

In this selection of judgements the new membeestate overrepresented. Only four out of
the thirteen judgements come from the old memiaest and the remaining nine judgements
all come from states that acceded to the CounciEwfope and signed and ratified the
Convention and accepted the Court’s jurisdictioreral 990"’ Two of the cases originate

from the same state, Poland, while the remainisg<all come from different countries.

Furthermore, and to the substantial human rigisigseis covered by these cases, the Articles

violated in the judgements indicate that these sadten do concern many of the most

Y Turkey is in this respect seen as an old membge.sthe Turkish Government ratified the Convention
1954, but waited until 1987 and 1990 respectivelsidcept the once optional clauses of individustipa and
the Court’s jurisdiction. For more information dretHigh Contracting States’ ratifications of then@ention,
of Protocol No. 11 and acceptance for the Count'sgliction, see Council of Europe, Treaty Offiag,
http://conventions.coe.int/Treaty/Commun/Chercheig?NT=155&CM=8&DF=18/09/2011&CL=ENG
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fundamental principles of democracy and rule of, lamch as the right to property, the right to
a fair trial or to an effective remedy within reaable time, the right to respect for private and
family life and the right to vote. In the Convemtjdhese principles are embodied in Article 1
of Protocol No. 1, Article 6(1) and Article 13, Aate 8 and Article 3 of Protocol No. 1
respectively (Council of Europe 2011b: 4-7).

Of the thirteen cases, four concern solely Artitl®ef Protocol No. 1, namely the right to
property, or "the peaceful enjoyment of ones passas”. Article 1 of Protocol No. 1 further

proclaims that,

"The preceding provisions shall not, however, ity avay impair the right of a
State to enforce such laws as it deems necessaontol the use of property in
accordance with the general interest or to seduzepaiyment of taxes or other

contributions or penalties” (Council of Europe 20115).

Many of the judgements have dealt exactly with ifugdthe right balance, or the “margin of
appreciation” given to the respondent states, bmtwihese two competing interests: the
individual right to property against the generatemest of the public through different

legislation or acts constraining this ritht

In five of the cases the Court deals with the righproperty under Article 1 together with an
alleged violation of Article 6(1), the "right to fair and public hearing within a reasonable
time by an independent and impartial tribunal dghbd by law”(Council of Europe 2011b:
5). One common feature is that a great majoritthefcases deal with topics related to states
that have been or are in transition from socialist to capitalist democracy, and where rights
to compensation from earlier expropriation or otbaurces to unlawful loss of property, have

remained unenforced or obstructed.

'8 |n the judgements this is normally stated as “Angrference with the enjoyment of a right or fiem
recognised by the Convention must pursue a leditiraen. By the same token, in cases involving atipes
duty, there must be a legitimate justification tlee State's inaction. The principle of a “fair bela” inherent in
Article 1 of Protocol No. 1 itself presupposes éxéstence of a general interest of the communltyall
judgements concerning Article 1 of Protocol No.is fh recognized by the Court, see: Maria Atanasidi
others v Romania, 2010, para 228 and 233, SuljaBiasnia and Herzegovina, 2009, para 41, Hutterp§kaav
Poland, 2006, para 167, Broniowski v Poland, 2@@4a 148,182, Urbarska Obec Trencianske Biskupe v
Slovakia, 2007, para 114.
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Sections in the judgement daria Atanasiu and Others v Romanija010) exemplify the
recurrent nature of the violations addressed intRildgements, which has contributed so
drastically to the Court's case load. Communistimeg in numerous central and eastern
European countries that acceded to the Convemntitimei early 1990s and onwards conducted
massive programmes of nationalisation and expropniaof immovable property, industrial,
banking and commercial structures and agricultstraictures. In the wake of democratization,
restitution measures were adopted in many of tleesmtries, whose political and legal
situations differed (Maria Atanasiu and Others urRaia, 2010, para 85-86). Many of the
repetitive cases that do combine the issues o€larfi of Protocol No. 1 and Article 6(1), are
claims brought against the failures to executedblkgations the states undertook through
these compensation schemes, within reasonable funthermore, on the interdependency of

these issues, the Court in a later section indheegudgement stated that,

"As the issue of the length of proceedings is iehéiin that of the effectiveness
of the compensation mechanism, the Court will adersthis complaint from the
standpoint of the right to the peaceful enjoymdmassessions” (Maria Atanasiu

and Others v Romania, 2010, para 110).

In other words, where the effectiveness of comp@msachemes have led to a violation of
Article 1 of Protocol No. 1, the right to propergy,natural consequence has been a violation

of Article 6(1) regarding length of proceeding-issu

In some judgements there also a violation of AetitB of the Convention has also been found
in conjunction with other articles. Violations difi article, the right to an effective remedy at
domestic level, are also a natural consequencheosystemic origin of the violations. The
rights have been violated, and many people aretafle exactly because of the lack of an
effective domestic remedy securing their right atnéstic level. One judgement found a
violation of Article 8 of the Convention, the rigd respect for private and family life
(Xenides-Arestis v Turkey, 2005, para 20)Bardov (No. 2) v Russi@009), Article 13 was
found violated in conjunction with Article 6 and thile 1 of Protocol No. 1. The systemic
nature of this case lied in the Russian authotitesurrent failure to comply with domestic
court judgements, and shows the interdependenthyeddrticles violated. The main violation,
the right to property, was acknowledged by domesiiarts, but remained unenforced, hence
the violations of both Article 6(1) and Article {Bhilip Leach et al. 2010: 137).
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Finally, one single judgement found a violationAgficle 3 of Protocol No. 1, the right to free

elections by secret ballot, where the Court fourad the United Kingdom’s denial of granting

prisoners the right to vote was not justified untter obligations in the Convention (Greens
and M.T v The United Kingdom, 2010, para 73).

4.2.2 Broniowski v Poland (2004) — the first Pilot ~ Judgement

To better understand the Pilot Judgement Procetiwi, discuss the first judgement, where
the Court established the approach. The Pilot Judgeé Procedure is largely crafted around
this judgement, to which it was first applied (Coiirof Europe 2004b; Philip Leach et al.
2010: 16). InBroniowski v Poland2004), the Court established its mandate to detdd w
issues of a systemic character in its judgementsd, established for the first time its

competence to issue general measures in the opepatt of its judgements.

As described in Chapter 3, the CoM issued in Ma@42tivo documents that together form
part of the legal basis for the procedure. The Cdumws on these two documents in its
judgements and in its new interpretation of Artidie when declaring its mandate to issue

general measures that the respondent states haxpleament.

In the resolution, the CoM invited the Court tontéy the underlying systemic source to a
violation in its judgement, and to assist, or iradié; to the states the appropriate measures to
be taken in order to cope with the problem, andhlay to avoid repetitive cases originating in
the same structural problem to reach the Courthénrecommendation issued the same date,
CoM reminded the member states on how the systesupposed to work in light of the

principle of subsidiarity (Council of Europe 2004zguncil of Europe 2004b).

Broniowski v Poland2004) concerned the failure to compensate indaigl who had lost
land in the course of the Second World War. PrioMtorld War II, provinces that today
belong to Lithuania, Ukraine and Belarus, belongedPoland. The applicant, whose
grandmother was repatriated from one of these poes (Lviv, now Ukraine), claimed a
violation of Article 1 of Protocol No. 1 on his &flgment to compensation for property that
his family had had to abandon after the war (Brawski v Poland, 2004, para 3, para 10).
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Based on the compensation schemes introduced lshRegislation, the Grand Chamber of
the ECtHR found that Broniowski had a "right to ait® a claim which had also been
recognised by the Supreme and Constitutional Colnté had remained delayed and
obstructed by the authorities (Philip Leach el 0: 16).

In its judgement the Court expressly drew attentmithe existence of a systemic problem
underlying the violation of the Convention. In Browski, and in all other judgements
prescribing general measures, the systemic nafute @roblem and the need for identifying
general measures to be taken, are treated at thef@éhe judgements, where the Court sees

the present case in relation to Article 46 of tlengention.

When dealing with the case under Article 46 of @anvention, the Court stressed that the
existence and systemic nature of the problem hexhdy been recognised by the Polish
judicial authorities, and had been confirmed byumber of rulings by domestic judicial

institutions (Broniowski v Poland, 2004, para. 18B)us, the Court concluded that the facts

of the case,

"disclose the existence, within the Polish legallasy of a shortcoming as a
consequence of which a whole class of individualgehbeen or are still denied
the peaceful enjoyment of their possessions” (Bnski v Poland, 2004, para
189).

In other words, the Court highlighted how the deficies in national law and practise
identified in this single case might give rise tainrerous subsequent well-founded
applications, and the Court called upon the Pdaistiorities to take the necessary measures
to secure the property right in question also speet of the other claimants (Buyse 2009: 3).
By the date oBroniowski v Poland2004, para 193), there were 167 similar casesipgn
before the ECtHR. However, the potential applicaasld number as many as 80 000. This
clearly highlights the preventive objective of fhgot Judgements, and the aim to re-establish
the principle of subsidiarity. Following a judgemdry the ECtHR revealing a systemic
problem, every individual whose right has beenated in a similar case should, according to
this principle, have an effective domestic remedyere they could obtain redress for the
violation. As pointed out, currently around 60 pment of the cases that are declared

admissible by the Court are repetitive cases ttiginate in a structural problem.
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The paragraphs thereafter, the Court referred ¢otwo documents issued by the CoM in
2004. First, it drew attention to the resolutioonfr CoM "to identify in its judgements finding
a violation of the Convention what it considerd®wan underlying systemic problem and the
source of that problem” (Broniowski v Poland, 20@ggra. 190). Secondly, it brought
attention to the recommendation from the same datgyhasising that the states have a
general obligation to solve the problems underlytimg violation found. In light of this, and
the facts revealed in the case, the Court congsididme implications on the respondent State
derived from Article 46 of the Convention in congtion with Article 1. It stated that when
identifying a systemic problem, it is the resportdstate’s obligation under article 46 to

assure,

"not only to pay those concerned the sums awargeddy of just satisfaction
under Article 41, but also to select the general/@m if appropriate, individual
measures to be adopted in their domestic legak dodgut an end to the violation
found” (Broniowski v Poland, 2004, para 192).

The Court here made explicit the new interpretatbArticle 46 in conjunction with Article

1 of the Convention. On the obligation to proteatrian rights, Article 1 states that “The High

Contracting Parties shall secure to everyone with@ir jurisdiction the rights and freedoms

[...] of this Convention” (Council of Europe 2011b). Article 46 states on the binding force

and execution of the judgements that, “The Hight@mting parties undertake to abide by the
final judgement of the Court in any case to whickytare parties” (Council of Europe 2011b:

12). In the new interpretation, the meaning ofgbetence "the High Contracting Parties have
undertaken to abide by the final judgements of @uairt” received here a broader, more
general, understanding, implying that the reaclthefcase tried goes beyond the individual
case, and poses an obligation to deal not only téhindividual case, but also with the

structural problem at hand, by which a whole grotimdividuals are, or may be, denied their

rights.
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The abovementioned Resolution and Recommendation fhe CoM form part of the legal
basis for the new interpretation, and has beenregfdo extensively also in later judgements

under the treatment of Article 46

In the operative part, the Court unanimously foandolation of Article 1 of Protocol No 1
and held:

"that the above violation has originated in a systeproblem connected with the
malfunctioning of domestic legislation and praciseised by the failure to set up
an effective mechanism to implement the Bug RiMam@ants” (Broniowski v
Poland, 2004, point 3 in the operative part

"that the respondent State must through appropriatgal measures and
administrative practices, secure the implementatbnthe property right in

guestion in respect of the remaining Bug Riverrchkats or provide them with
equivalent redress in lieu..” (Broniowski v Pola2®04, point 4 in the operative

part).

Thus, the Court ordered the Polish Governmentdarsethe right found to be violated also in
respect of other applicants suffering from the saystemic problem. The Court did not

explicitly set a time limit, within which the meass had to be carried out, but

"invited the Government and the applicant to submithin six months from the
date of notification of this judgement, their weitt observation of the matter and,
in particular, to notify the Court of any agreemahat they may reach”

(Broniowski v Poland, point 5b in the operativetpar

This was a rather careful invitation, and as widtbme evident in the analysis of later Pilot
Judgements, the Court has set time limits and greeeretizations to the measures that need

to be taken in a bolder way.

19 See for instance Burdov v Russia, 2009, parddienda v Slovenia, 2005, para 28, Maria Atanasidi
Others v Romania, 2010, para 81-82, Yuriy lvanokdiiyevich v Ukraine, 2009, para 35-37.

20 As noted earlier all judgements are listed in geaphs. However, the operative part of a judgeroentes at
the end, where the Court orders the formal, lebigiations on part of the respondent state. Thitice is listed
in points.
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Summarized, the Court established in this judgententew interpretation of Article 46. In
all later Pilot Judgements the Court has invokésl ititerpretatioft. In particular this relates

to the Court’s reasoning when revealing a violatwath a structural origin. With the new
interpretation it follows an obligation not only tmmpensate that single violation in terms
of "just satisfaction”, but also to select the agprate general measures to be adopted in their
domestic legal order to end the root to the violatiBroniowski v Poland, 2004, para 192).
Secondly, since the new interpretation of Artickerade clear an obligation not only to deal
with the single case, but also to solve the syst@mblem in which the case originated, the
Court also established in this judgement its rigghtssue general measures in the operative
part. These two features represent the most immioctearacteristics of the procedure, and this
judgement has served as the model for subsequiettJBdgements. The Court follows the
same general reasoning in all later judgementiarsection leading up to the operative part,
and the judgement has been referred to extensimelgter Pilot Judgemerfts Thus, the
precedents the Court set in this judgement sersedfeamework for the further development

of the procedure.

4.2.3 Identification of a structural problem

The identification of a structural problem by theutt is as pointed out a central feature of a
Pilot Judgements. In the identification of a stauat problem, the Court has invoked its new
interpretation of Article 46. Thus, these sectiongy reveal the Court’s reasoning behind

invoking the new interpretation.

In the identification of a structural problem, tGeurt has focused mainly on two sides of the
issue. On the one hand, it has brought attentidhedarge number of cases already pending

before the Court, which originate in the same s$tmat problem in the respondent state. In the

2L See Yuriy Nikolayevich Ivanov v Ukraine, 2009, pai8, Xenides-Arestis v Turkey, 2005, para 39, thkea
Obec Trencianske Biskupice v Slovakia, 2007, pd& $uljagic v Bosnia and Herzegovina, 2009, p&ra 6
Scordino v Italy, 2006, para 60, Rumpf v Germam®i® para 59, Olaru and others v Moldova, 200% g8
Maria Atanasiu and others v Romania, 2010, para Rdkenda v Slovenia, 2005, para 97, Greens and W1.T
United Kingdom, 2010, para 106, Burdov (no2) v Rays8009, para 125, Hutten-Czapska v Poland, 208,
235-238.

2 See Yuriy Nikolayevich Ivanov v Ukraine, 2009, p&0, Greens and M.T. v United Kingdom, 2010, para
107,111, Rumpf v Germany, 2010, para 61,74, Mataasiu and others v Romania, 2010, para 237, Burdo
(no2) v Russia, 2009, para 126, Xenides-Arestisirkdy, 2005, para 39, Suljagic v Bosnia and Herzego
2009, para 61, Scordino v Italy, 2006, para 233yDand others v Moldova, 2009, para 50, Luken&tovenia,
2005, para 97, Hutten-Czapska v Poland, 2006, 228a
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judgementMaria Atanasiu and Others v Romar({2009), the Court pointed to the fact that it

had already delivered several judgements concethesngame issue. However,

"Since those judgements the number of findings wiotation of the Convention
has been constantly on the increase, and sevematirddi more similar
applications are pending before the Court, whiehl@able to give rise to further
judgements finding a breach of the Convention” (llaktanasiu and Others v
Romania, 2009, para 216).

It has pointed to the lack of effective domestimeelies and shortcomings in administrative
practicé®:

"The instant case demonstrates that the issueegiriionged non-enforcement of
final decisions and of the lack of effective donesemedies in the Ukrainian

legal system remain without a solution, despitefétoe that there is a clear case-
law urging the Government to take appropriate messto resolve those issues

(Yuriy Nikolayevich Ivanov v Ukraine, 2009, para,}5

Finally, in some cases the Court has pointed atrib@mpatibility of concrete legislation or
act$”. In the second Pilot Judgement against PolandCthet found that the origin of the
violation originated in,

“the malfunction of Polish housing legislation ihat it imposed [...] on
individual landlords, restrictions on increasesant for their dwellings, making it
impossible for them to receive rent reasonably cemsurate with the general

cost of property maintenance” (Hutten-Czapska aia| 2006, para 235).

23 In Rumpf v Germany, 2010, para 53, the Court dtttat “the German legal system offered no effectiv
domestic remedy, as required by Article 13 of tli¢&ntion, to prevent excessively long judicialqeedings”.
See also Burdov v Russia, 2009, para 131.

%4 |n several other judgements, the legislative arigithe violation was expressed by the Court. lar@and
Others v Moldova, 2009, para 54 the Court statatthe problem appears to have its origin in dgcia
oriented legislation enacted by Parliament or tbgegenment, which bestows social housing privileges very
wide category of persons at the expense of the gmsgernments”. In Lukenda v Slovenia, 2005, pa8a‘tt is
intrinsic to the Court’s findings that the violatiof the applicant’s right to a trial within a reasble time is not
an isolated incident, but rather a systemic proltlesh has resulted from inadequate legislationinefficiency
in the administration of justice”. In Scordino wall, 2006, para 229, the Court pointed to “a widead problem
arising out of a malfunction of the Italian legiste which has affected, and may still affect ie fature, a large
number of people...[and]... arises from the applicatiba law to a specific category of citizens”. Andiar
wording is also found in Urbarska Obec TrenciarBigkupice v Slovakia, 2007, para 148.
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In the case oGreens and M.T. v The United Kingdd2®10), a case that dealt with the UK
blanket ban for prisoners, the legislative implicas were even clearer expressed by the
Court. The judgement was a follow-up from the judget Hirst v The United Kingdom
(2005), where the Court had found that "the genenaiomatic and indiscriminate restriction
on the right to vote imposed by section 3 of th83LAct must be seen as falling outside any
acceptable margin of appreciation” (Greens and WThe United Kingdom, 2010, para 110).
Consequently, the Court found that this blanket banstituted a violation of Article 3 of
Protocol No. 1 on the right to free elections bgree ballot. On the failure of the UK

Government to implement the first judgement fro@2ahe Court held that

"The failure of the respondent State to introduegidlative proposals to put an
end to the current incompatibility of the electolial with Article 3 of Protocol
No. 1 is not only an aggravating factor as regé#ndsState’s responsibility under
the Convention for an existing or past state odiegf but also represents a threat
to the future effectiveness of the Convention maehyi” (Greens and M.T v The
United Kingdom, 2010, para 111).

In Hirst v the United Kingdon2005), the Court had left to the discretion c# tespondent
state as to how precisely to secure this right. élew, in light of the lengthy delays for the
implementation of that judgement, the Court founph ithis case necessary to specify to the
UK Government how to proceed in order to bringelextoral legislation act into conformity
with the Convention (Greens v The United Kingdomr,gpl12). Ultimately, the Court held in

the operative part that,

"the respondent State must (a) bring forward, witsix months of the date upon
which the present judgement becomes final, legv&aproposals intended to
amend the 1983 Act and, if appropriate, the 2002 iAca manner which is
Convention-compliant; and (b) enact the requiregislation within any such
period as may be determined by the Committee ofidrs” (Greens and M.T v

The United Kingdom, point 6 in the operative part).

This was a strong judgement. Not only did the Coenuire legislative changes to be made in

order to bring domestic practice into conformityttwihe Convention. It also set a time limit
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for the legislative proposals to be made. Furtheenohe Court gave examples in the
judgement from its established case-law on the ana#ind made clear that the legislative
proposals had to be in conformity with the prinegplembodied in the ECtHR’ case-law

(Greens and M.T.v United Kingdom, 2010, para 112}1Consequently, the Court made

explicit that domestic legislation or acts must foom with the principles embodied in the

Convention as well as the Court’s established tasesn the issue, and that these must be
treated as higher-order principles to that of thaditipally intended denial of granting

prisoners the right to vote.

4.2.4 The objective of the PJP expressed by the Cou rt

In all the judgements, the Court in one way or heapemphasises the objectives of the new
approach. The Court expresses this in the secteading up to the operative part of the

judgements, where the Court deals with the catighhof Article 46 of the Convention.

In legitimizing its new approach, the Court hasugiut particular focus to two interdependent
goals. Firstly, the goal is to ensure the complaifbof domestic laws and practice with the
Convention. As stated in Scordino, "under the Cotioa, particularly Article 1, in ratifying
the Convention the Contracting States undertakeertsure that their domestic law is
compatible with the Convention” (Scordino v Itapara 234). Seen this way, the goal of the
Pilot Judgements is to ensure that the Contracitages live up to their obligations and

commitments under the Convention.

It has been emphasised repeatedly in the reforroepsoof the Convention system that the
main responsibility is located at the state leuglaccordance with the guiding principle of

subsidiarity. The Court states this objective imesal of the Pilot Judgements,

"Another important aim of the pilot-judgement prdoee is to induce the
respondent State to resolve large numbers of iddati cases arising from the
same structural problem at the domestic level, thydementing the principle of
subsidiarity which underpins the Convention systdBirdov v Russia, 2009,
para 127, Olaru and Others v Moldova, 2009, paraG&&ens and M.T v The
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United Kingdom, 2010, para 108, Suljagic v Bosmd &lerzegovina, 2009, para
62).

Secondly, and related, there is certainly a preveraim to this objective. This represents the
other motivation behind pursuing the new approadfith regard to the number of

applications pending before the Court, the Coustdraseveral occasions stated,

"That is not only an aggravating factor as regaittss State’s responsibilities
under the Convention for a past or present sitnatiwt is also a threat for the
future effectiveness of the system put in placeti®y Convention” (Scordino v
Italy, 2006, para 235, Greens and M.T. v United gdiom, 2010, para 111,
Broniowski v Poland, 2004, para 193, Suljagic v idasand Herzegovina, 2009,
para 63, Maria Atanasiu and others v Romania, 204 217).

Hence, the Court has a dual objective when tryingmiplement the principle of subsidiarity,

and to avoid too many repetitive applications tactethe Court. First, it poses a big problem
that the states are currently not living up to tiedaligation, thus denying many people their
effective Convention rights. Second, the risingliggion numbers pose a major threat for

the future effectiveness of the Couirt.

When the Court has emphasised this preventive iaiimas drawn attention to the Resolution
and Recommendation from the CoM, stating that ideorto guarantee the long-term
effectiveness of the Convention-system, domesticetBies must exist for anyone with an
arguable complaint of a violation of the Convent{@ouncil of Europe 2004a). Where the
Court deals with the Resolution from CoM, it empbeas that, "That resolution has to be seen
in the context of the increase in the Court’s woakl, owing tojnter alia, a series of cases
resulting from the same structural problem” (Bravs&i v Poland, 2004, para 190, Scordino
v Italy, 2006, para 231).

%% |n Lukenda v Slovenia, 2005, para 94, the Couaitest this obligation differently and more expli¢By
becoming a High Contracting Party to the Europeanv@ntion on Human Rights, the respondent Statemsess
the obligation to secure to everyone within itsgdiction the rights and freedoms defined in Secficof the
Convention. In fact, the States have a generagjatidin to solve the problems that have led to thertXinding
a violation of the Convention. This should therefbe the primary goal of the respondent Statetwinother
judgements, the Court stated this as the primeoditine Pilot Judgement Procedure: “The pilot-judgam
procedure is primarily designed to assist the Gamitng States in fulfilling their role in the Comtén system
by resolving such problems at national level...” (Maktanasiu and others v Romania, 2010, para 2L8eH-
Czapska v Poland, 2006, para 234).

75



In Broniowski v Poland(2004), the Court highlighted that as many as @D 6ould be
affected by the shortcoming in the compensationems&h for expropriated property
(Broniowski v Poland, 2004, para 189).Hintten-Czapska v Polan@006), a judgement that
dealt with finding the right balance between pulbiierest and landlords’ right to control the
rent under the Polish housing legislation, the €pamted to the fact that as many as 100 000
landlords and from 600 000 — 900 000 tenants mpgiéntially be affected by the housing
legislation (Hutten-Czapska v Poland, 2006, pard).28 Greens and M.T v The United
Kingdom(2010), the Court indicated that there were alyegaproximately 2 500 applications
in which a similar complaint was made, and aroursDQ of these were already registered
and awaiting a decision. The Court further notedt tthere were around 70 000 serving
prisoners in the UK, all of whom could be regardsdotential applicarfs(Greens and M.T

v The United Kingdom, para 111).

In two judgements this motivation is more cleanpeessed:

"One of the relevant factors considered by the €woudevising and applying the
procedure has been the growing threat to the Cdiovesystem resulting from
large numbers of repetitive cases that derive framong other things, the same
structural or systemic problem” (Maria Atanasiu adthers v Romania, 2009,
para 212, Hutten-Czapska v Poland, 2006, para 234).

In light of the repetitive nature of these applicas, and the burden they put on the Court’s
workload, the Court has again, as seen in somamariddecision from its earlier history,
brought attention to the "object and purpose” pgpleof the Convention system. In several

judgements, the Court has then pointed to,

"the Court’s task, as defined by Article 19, thato 'ensure the observance of the

engagements undertaken by the High ContractingeBairt the Convention and

% |n all the judgements the Court has highlightezlgtoblem with the number of similar cases alrgaetyding
before the Court, and in some it has indicatechtiraber of potential claimants if the source touimdation is
not dealt with. For further information on the nuend of applications pending before the Court ingiven
cases, see Burdov (No2) v Russia, 2009, para 18&rida v Slovenia, 2005, para 92, Maria Atanastl an
others v Romania, 2010, para 217, Olaru and oth&tsldova, 2009, para 53, Rumpf v Germany, 2010a |69,
Scordino v ltaly, 2006, para 238, Suljagic v Bosama Herzegovina, 2009, para 63, Xenides-Arestiarkey,
2005, para 38, Yuriy Nikolayevich lvanov v Ukrair#)09, para 86.
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the Protocols thereto’, is not necessarily bestieaeld by repeating the same
findings in large series of cases” (Yuriy Nikolayav Ivanov v Ukraine, 2009,

para 82, Suljagic v Bosnia and Herzegovina, 20@%a 62, Greens and M.T. v
United Kingdom, 2010, para 108, Burdov v Russi@®@ara 127).

The Court emphasises by this that it is unableulfil fts role if it has to deliver judgement
after judgement on a purely individual basis, withohanges being introduced at domestic
level. In order to deal with the pressing numberegetitive cases, the root of the violation

has to be dealt with in line with the principlesafbsidiarity.

The interdependency of the two goals is quite cleaorder to deal with the large numbers of
pending cases, and in order to avoid too many itejgetases being brought to the Court in
the future, changes have to be introduced at daenéstel. As pointed out in several
judgements,

"The Court reiterates that the aim of the pilotgathent procedure is to allow the
speediest possible redress to be granted at damesgél to all the individuals
suffering from the structural problem identified time pilot judgement” (Maria
Atanasiu and Others v Romania, 2010, para 237,yYNikolayevich Ivanov v
Ukraine, 2009, para 95, Rumpf v Germany, 2010, gdraOlaru and Others v
Moldova, 2009, para 59, Burdov (No2) v Russia, 2@@9a 142).

In later judgements (the judgements cited belowadirérom 2009 and 2010), as contrasted
with the earliest ones, the Court has formally ld&thed this adjudicative approach, with

emphasis on the phrasey adopt

"In order to facilitate effective implementation it judgements along these lines,
the Courtmay adopta pilot-judgement procedure allowing it to cleadgntify in

a judgement the existence of structural problenterying the violations and to
indicate specific measures or actions to be takgrthle respondent state to
remedy them” (Burdov v Russia, 2009, para 126, Rum@ermany, 2010, para
61, Greens and M.T. v United Kingdom, 2010, pard, T0uriy Nikolayevich
lvanov v Ukraine, 2009, para 80, Suljagic v Bosma Herzegovina, 2009, para
61, my italics).
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In these later judgements, the Court has institatised the procedure as an adjudicative tool
to deal with cases originating in a structural peoly stating that it may adopt this approach.
As already pointed out, the Court has in its judgets referred extensively to the precedents
established ilBroniowski v Poland2004). In contrast, in the first judgements fra604 and
2005, where the Court established the procedumdidinot explicitly refer to them as Pilot
Jugdements (Broniowski v Poland, 2004, Lukendaov&iia, 2005, and Xenides-Arestis v
Turkey, 2005).

425 General measures are recommended, but not inc luded in the

operative part of the judgement

Looking at through Court’s case-law the last dectmdze are several judgements that to a
varying extent give the respondent state obligatitincarry out general measures the same
way as inBroniowski v Poland2004). In this respect, | want to highlight twases from the
selection, where the Court identified a structymalblem and invoked its new interpretation
of Article 46, but nonetheless abstained from idlg these measures in the operative part of
the judgement. As pointed out already in this chgpbnly the operative part has a formal
binding force. These two judgements can, consetyerdt be seen as Pilot Judgements, as
the inclusion of general measures in the opergisme is one central feature. Still, | have
included the judgements in the selection, sincg thighlight how the procedure has been put
flexibly to use by the Court. Both these judgememése delivered after the PJP had been
established irBroniowski v Poland2004). Therefore, it remains a puzzle why the r€ou
chose not to include these provisions in the opergiart. In both judgement§cordino v
Italy (2006) and Ubarska Obec Biskupice Slovakia(2007) the Court invoked the same
interpretation of Article 46, and both judgementisady highlighted the systemic nature of
the problem.

In Scordino v Italy the final a judgement was passed in March 2006. dase had then been
dealt with twice already, since the Italian goveemipassed it to the Grand Chamber, where
the Court went on to invoke the new interpretatdrrticle 46 in its judgement (Leach et al:
116).

In an Interim Resolution by the CoM in 2005 conaegnmore than 2 000 cases against Italy

relating to the excessive length of judicial prategs, the CoM had made explicit a real
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concern for the respect of the rule of law in Itadpd urged the Italian government "to meet
their obligation under the Convention and the Ceyudgement to secure the right to a fair
trial within a reasonable time to all persons urtiy’s jurisdiction” (Scordino v Italy, 2006,
para 72). Later in the judgement, the Court retetoea well-established principle in its case-
law that Article 6(1) imposes on the Contractingt&$ to organise their judicial systems in
such a way that their courts can meet the requmémnoehear cases within a reasonable time
(Scordino v Italy, 2006, para 183). In its treatineiithe case in light of Article 46, the Court
gave attention to the systemic problem, indicatiogy the case originated in "a widespread
problem arising out of a malfunction of the Italilgislation which has affected, and may
still affect in the future, a large number of pedp|Scordino v Italy, 2006, para 229). In other
words the case did, &oniowski v Poland2004), disclose the existence of a shortcoming of
which an entire category of individuals had or wstit deprived of their right. The Court did
also refer to the resolution adopted by CoM in 2@84ordino v lItaly, 2006, para 231).
Drawing on Article 46, the Court reiterated theenptretation fromBroniowski v. Poland
(2004) that there exists an obligation to seleet gleneral measures to be adopted in their
domestic legal order to put an end to the viola(i®oordino v ltaly, para 233). After these
common features, the Court held that general measatr national level are undoubtedly
called for, and gave indications to what such asuesashould include (Scordino v lItaly, 2006,
para 236). Nonetheless, the Court chose not tadecihese general measures in the operative

part of the judgement.

A similar case in this category Idbarska Obec Trencianske Biskupe v Slovgk@07),
concerning a violation of Article 1 of Protocol N&, the right to property. Also in this
judgement the Court gave attention to the systgmoblem, the large number of individuals
affected, the obligation to select and carry ounegal measures and gave some
concretizations as to what such a measure shoclladi& in order to bring the legislation into
conformity with the Convention (Ubarska Obec Trancke Biskupe v Slovakia, 2007, para
148-150). Similar t&scordino v Italy(2006), the Court abstained from including theegah
measures in the operative part. Importantly, bb#dsé judgements were delivered years after
the PJP was establishedBroniowski v Poland2004), and the Court gives no answer to why
it chose not to apply the new approach in thesescddence, these two cases illustrate how
the Court has put the PJP flexibly to use whenidgatith systemic human rights violations,
and that the procedure has been developing. Addilyy these two cases illustrate the

discretion the Court has when selecting cases teeaged under the PJP.
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4.2.6 General measures in the operative part

All the other judgements contain the vital charaste that general measures are included in
the operative part. The resolution from CoM, whidnms part of the legal basis for the
procedure, did not explicitly encourage the Coarintlude general measures in the operative

part, but merely invited the Court to

"as far as possible tadentify, in its judgments finding a violation of the
Convention, what it considers to be an underlyiggtemic problem and the
source of this problem, in particular when it ikely to give rise to numerous

applications” (Council of Europe 2004b: my italics)

Still, the Court has issued these measures inditmeal binding part of the judgements, and in
many cases gone much further to concretize the uresmghat need to be carried out at
domestic level. As Paraskeva (2008: 440) points the PJP is still embryonic, and it is
apparent that the Court has attempted to applyottmeula fromBroniowski v Poland2004)

in different situations, and that this might leaohd have led, to different types of Pilot
Judgements. In some cases, the ECtHR goes furtlsprecifying and concretizing the type of
general measures, and in some it issues time-liwiitsin which the measures need to be
carried out. Thus, all the judgements contain toyimg degree concretizations of the
measures and time limits in the operative part, ind not possible to give a consistent
categorization of the judgements in this respebe €losest way to capture the variation in
the judgement is to broadly distinguish betweenjtidgements where the Court only issues
general measures, and the judgements where thet Goas further in specifying these
measures and includes time limits for the impleraion.

Broniowski v Poland2004) is in that respect a weak judgeménkenda v Slovenig2005)
falls in the same category. In both judgements,Gbart held also in the operative part that
the violation “originated in a systemic problem nented with the malfunction of domestic
legislation and practice..” (Broniowski v Polan®02, point 3 in the operative part, Lukenda
v Slovenia, 2005, point 4 in the operative part)tHese judgements the Court issued general
measures in the operative part, but left to therdigon of the respondent states to find the
ways to bring domestic practice into conformitylwibhe Convention, and the Court expressed
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in Lukenda v Slovenia (2005) the same obligatiorss iadicated in Broniowski v
Poland’(2004).

4.2.7 Concretization and time limits are included i  n the operative part

In other judgements the Court has gone furthepéctisying the measures and also on several
occasions by issuing time-limits. There is a gelnenadency in the selection of judgements
that the strong judgements are the later judgemaeriite the weak judgements are the ones

issued in the early operation of the procedure.

In two of the judgementdiutten-Czapska v Polan@006) andGreens and M.T. v United
Kingdom(2010), the Court went further in specifying thgi#dative dysfunction also in the
formal binding part of the judgemeriutten-Czapska v Polan@006) considered domestic
laws preventing landlords to increase the rentsheir property, and the Court specified in
the operative part how this legislation did notfoom with the Convention and the principles
established in the Court’s case-fwlin its judgement the Court found this legislatitm
violate Article 1 of Protocol No. 1, and that itiléal to strike the right balance between the
right to property and public interest. The Courtidh¢hat the state had to establish a
mechanism maintaining a fair balance between tierasts of landlords and the general
interest in the community (Hutten-Czapska v Pol&@)6: point 3 and 4 in the operative
part). Again, as in Greens and M.T. v United Kingd(2010), the Court stated, also here in
the formal binding part, that this mechanism hadeoin conformity with the established
case-law of the Court under the standards of ptioteof property rights, thus significantly
reducing the “margin of appreciation” for the resgent state to find ways to comply with
the judgement (Hutten-Czapska v Poland, 2006, 289zand point 4 in the operative part).

With respect to concrete legislative implicatiotise Court went the furthest in concretizing
the measures to be carried outGreens and M.T v The United Kingdof@010). The
judgement has already been discussed in that tegpet; as indicated, the Court required the

27 And with the same wording. In Lukenda v Slover#iaq5) the Court held as in Broniowski v Poland @00
that "the respondent state must, through apprapléatal measures and administrative practicesyasdla right
to a trial within a reasonable time” (Point 6 i thperative part).

% The Court held that, “the above violation has ioaged in a systemic problem connected with the
malfunctioning of domestic legislation in that: {@)mposed, and continues to impose, restrictmm$andlords’
rights, including the defective provisions on theeitmination of rent; (b) it did not and still dasst provide for
any procedure or mechanism enabling landlordsdover losses incurred in connection with property
maintenance” (Hutten-Czapska v Poland, 2006, ®intthe operative part.
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state to bring forward proposals within six mordissto how to change their electoral law in a
manner which would bring it into compliance withetfConvention and the principles
established in the Court’s case-law (Greens and\WMITe United Kingdom, 2010, point 6 in

the operative part).

In several other judgements, the Court has held tttea violation originated in a systemic
problem due to the lack of an effective domestinady to secure the Convention rigfitsn
these judgements, the Court has, in the formalibingart, ordered the states to set up
domestic remedies, through which individuals adcby the structural problem can obtain
redress at domestic level, and have their rightieuthe Convention secured.

As an exampleBurdov (No2) v Russi@2009) was one of the judgements where the Court
took this approach. The Court found that non-emforent or delayed enforcement of
domestic judgements by Russian authorities violédtetle 13, Article 6(1) and Article 1 of

Protocol No. 1 of the Convention, and held that:

“The respondent State must set up, within six m®ifth], an effective domestic
remedy or combination of such remedies which secadequate and sufficient
redress for non-enforcement or delayed enforcemmedbmestic judgements in
line with the Convention-principles as establishadthe Court’s case-law”.

(Burdov v Russia, 2009, point 6 in the operative)pa

Furthermore, the Court made clear that such redradsto be granted to all victims within
one year from the date of the judgement (BurdowsdR, 2009, point 7 in the operative part).
Hence, the Court made explicit that the Governniertt to establish an effective remedy,
where the Convention right could be secured not tolthe individual applicant in the given
judgement, but for all other individuals sufferifpm the same violation. Furthermore, in

several of these judgements the Court has gone asstie time-limits on the respondent

29 For detailed expressions by the Cdnrthe operative parof the single judgements, see: Burdov v Russia,
2009, point 5, Olaru and Others v Moldova, 2009np8, Rumpf v Germany, 2010, point 3, Suljagic @sBia
and Herzegovina, 2009, point 3, Yuriy Nikolayevilghnov v Ukraine, 2009, point 5.

% In the other judgements requiring this, the Cofinidings in the operative part can be found irar@land
Others v Moldova, 2009, point 4 in the operativet,Jaumpf v Germany, 2010, point 5 in the operapiaet,
Xenides-Arestis v Turkey, 2005, point 5 in the @time part, Yuriy lvanov Nikolayevich v Ukraine, @®, point
5 in the operative part.
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states’ governments to carry out the general measas described in the judgemeditsdov
v Russig2009) andsreens and M.T. v United Kingd2010)".

As seen in the judgements dealt with until now,theoimportant feature is that the Court in
the operative part explicitly requires the resparidgates to pay attention to the principles
established in its case-law on the substantial munghts issue. In line with the principles of
subsidiarity and “margin of appreciation”, the Couloes still leave discretion to the
respondent states to find the appropriate wayshfement the judgement in their differing
domestic orders, but it has significantly narrovitedown by ordering, in the formal binding
part, that the measures must conform to the comstamrdards of the Convention established
by the Court in its case-laff. As described in Chapter 3, the Court has, throiigh
“teleological approach” to interpretation of the r@ention and the “living instrument”
doctrine, since its inception continuously increadbe scope of protection under the
respective Convention articles as European valoésacieties have changed. The Court now
orders the states to regard the principles estaaisn the Court’s case-law when finding the
appropriate measures to bring their practices ¢otaformity with the Convention. Thus, by
ordering this the Court gives a clear message dadbpondent states that its interpretations
and standards established must be treated as fogihernorms, to which the states’ practices
must conform. As pointed out, the Pilot Judgement&dure was established precisely as a
tool to deal more efficient with repetitive applicens, where the Court until the Pilot
Judgement Procedure had to repeat its findingdlisirailar cases on an individual basis,
where clear precedent was already established oage-law.

One of the judgements revealing the lack of ancéffe domestic remedysuljagic v Bosnia
and Herzegoving2009), stands out with regard to concretizatidrige judgement dealt with

applicants’ right to compensation for foreign cag savings that had been frozen since the

%1 For the other judgements with time-limits withitieh the measures had to be carried out, see: Maria
Atanasiu and others v Romania, 2010, point 6 aimdtle operative part, Olaru and Others v Mold®&Q9,
point 5 and 6 in the operative part, Yuriy lvanokd®ayevich v Ukraine, 2009, point 6 and 7 in theemtive
part, Rumpf v Germany, 2010, point 5 in the opgeagiart, Xenides-Arestis v Turkey, 2005, point $ha
operative part, Suljagic v Bosnia and HerzegoV2@9, point 4 and 5 in the operative part.

%2 When ordering the states to set up effective dtme=medies or to resolve legislative dysfunctionsrder
to resolve similar violations at domestic levek tBourt has stated in the operative part thattigiasure has to
be “in line with the Convention principles as esidted in the Court’s case law” (Burdov v Russid02, point
6 in the operative part). See also Hutten-CzapdRaland, 2006, point 4 in the operative part, Matanasiu
and others v Romania, 2009, point 6 in the opeggiart, Olaru and others v Moldova, 2009, point the
operative part, Rumpf v Germany, 2010, point Shim @perative part, Yuriy lvanov Nikolayevich v Ukra,
2009, point 5 in the operative part, Greens and.M.United Kingdom, 2010, point 6 in the operatpagt.
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socialist era (Philip Leach et al. 2010: 153). kmstjudgement, the Court even specified
exactly what measures the State had to carry outra@er bring domestic practice into

compliance with the Conventidf.

Where the Court has issued time limits, it has aeoseveral occasions put on hold the
treatment of similar applications pending before @ourt from the same country, awaiting
implementation of the measures so that the apmstput on hold could be resolved at
domestic level, in line with the findings in theld®iJudgements. IBurdov (No2) v Russia
(2009) the Court included for the first time adjooment of similar applications in the
operative part, and has in subsequent judgementie nttais a common feature of the

procedure*(Burdov v Russia, 2009, point 8 in the operative)pa

In establishing its right to issue time-limits, amdput similar pending applications on hold,
the Court has referred to the aim of the PJP, litmvathe speediest possible redress to be
granted at domestic level to all the individualfeming from the structural problem identified
in the pilot judgement” (Maria Atanasiu and OtherRomania, 2010, para 237). Based on
that aim, the Court concluded that it could de¢aput similar applications on hold, awaiting
the adoption of general measures to be implemeatteidmestic level. If, however, changes
are not introduced at domestic level, the Courtdtated that it has, “no choice but to resume
the examination of all similar applications pendbgfore it and to take them to judgment so
as to ensure effective observance of the Convénfduriy Nikolayevich Ivanov v Ukraine,
2009, para 100).

As seen in the analysis, there exists great vanas to how the procedure has been put to
use in the first docket of judgements. In two jutigats highlighted in the analysis, the Court
chose not to include general measures in the aperpart of, despite the fact that these
judgements were delivered after the procedure wibkshed irBroniowski v Poland2004)

and shared all the other characteristic featurea ohse suitable for the Pilot Judgement

% The Court issued on the Government to “ensurdyinvigsix months from the date on which the judgement
becomes final [...] (a) that government bonds angeidsn the Federation of Bosnia and Herzegovinath@t
any outstanding installments are paid in the Faeraf Bosnia and Herzegovina; (c) that the Fetitemaof
Bosnia and Herzegovina undertakes to pay defatgltdnat at the statutory rate in the event of latgent of
any forthcoming installment.

3 In four of the subsequent judgements, treatmesimilar applications was adjourned. See Maria Asin
and Others v Romania, 2010, point 7 in the opeggiart, Olaru and Others v Moldova, 2009, point the
operative part, Suljagic v Bosnia and HerzegoV2@9, point 5 in the operative part, Yuriy Nikolaieh
Ivanov v Ukraine, 2009, point 7 in the operativetpa
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Procedure. Furthermore, in some judgements thet@asrincluded general measures in the
operative part with no special concretizations ioretlimits, whereas it in other cases has
gone further in concretizing the measures to bertakometimes pointing directly at concrete
legislation or acts to be changed, and also ircatdig how they should be changed in order
to reach conformity with the principles of the Cention and the Court’s case-law.

Furthermore, in several judgements similar casgs baen put on hold awaiting the changes
to be carried out at domestic level. In other wptlisre could exist a lack of consistency in
the Court’s approach, and the procedure has bdeio pse very flexibly in the first docket of

judgements. Thus, the Court has complete discratoitself choose the judgements to be
treated under the new approach, as well as to aqyeleeral measures, concretizations and

time-limits in a given judgement.

This fact was also recognised by the Council ofoar At the Interlaken Declaration of"19

February 2010 the Conference stressed

“the need for the Court to develop clear and ptabie standards for the ‘pilot
judgement’ procedure as regards selection of agiphies, the procedure to be
followed and the treatment of adjourned cases, tandvaluate the effects of

applying such and similar procedures” (Council afdpe 2010: 4).

The Court sought on year later, in February 20&Ilarify the operation of the procedure
with the adoption of a new rule 61 of the “RulesCdfurt”. However, this rule did not bring
much clarification. Rather, it established onlynfialy that the Courtnay choose to include
general measures in the operative part of the mege it may set time limits and ithay
choose to adjourn similar cases before the Couitevewaiting the general measures to be
adopted. Nor did it give any indications as to hibne Court shall proceed when selecting
cases for a Pilot Judgement (Council of Europe 2DIlhe above, discussed variations in the
approach, as well as the new Rule of Court tham#&tised the procedure, indicate the
discretion the Court has both to apply the procedardifferent cases and context as well as

in its selection of judgements for PJP-treatment.
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4.2.8 On the inherent powers of the Court

As was pointed out in the theoretical chapter, ittierent powers of judicial institution to
themselves decide their competence or jurisdiaiocertain issues is a potential great source
of power. This was conceptualised to constitutepbeerful side of legal systems’ power-
base and can drive their development. The inhgrawers of courts give a great potential for
institutional development in form of setting preeetiand establishing principles, on which
they in their later operation and adjudication cafty. There are, from the selection of
judgements in the analysis, instances where thet®@as used this power to both establish
and further develop the PJP.

In the Convention system, the Court’'s inherent povgedeclared in Article 32 of the
Convention, which establishes with regard to thesgliction of the Court, that "in the event
of dispute as to whether the Court has jurisdigttbe Court shall decide” (Council of Europe
2011b: 10).

The resolution and recommendation from CoM has éarrpart of the legal basis of the
Court's new approach, and they have been referoe@xtensively in the judgements.
However, the Resolution only invited the Court to,

"identify, in its judgments finding a violation ¢fie Convention, what it considers
to be an underlying systemic problem and the sooftkis problem, in particular
when it is likely to give rise to nhumerous applioas, so as to assist states in

finding the appropriate solution [...]” (Council oLiEbpe 2004b).

In other words, the resolution did not explicitglitthe Court to issue general measures in the
operative, formal binding part of the judgementst Imerely to identify the structural

problems in its judgements and assist the statdeating with the problem. Nonetheless, that
the Court orders general measures to be carriedtaldmestic level has become a common

feature of the approach.

This fact has led to different opinions on the legasis of the procedure. In a dissenting
opinions in one of the first judgements, judge Zhgisky pointed to the fact that under this
new approach the Court required the responderd gidichange the national system in law
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and practice. Nothing more, nothing less” (Lukend&lovenia, 2005, Partly dissenting
opinion judge ZagrebelsKy). In his opinion, the inclusion of general measuie the
operative part of the judgement fell outside thepscof a judgement of the Court. In another
dissenting opinion from Zagrebelsky, Hutten-Czapska v Polan(006), he argued that
these proposals to issue general measures in #gmratime part of the judgement were not
included in Protocol No. 14 amending the Conventaren if this would have been possible
and would have strengthened the legal basis githeedure (Hutten-Czapska v Poland, 2006,
Partly dissenting opinion of judge Zagrebelsky)his view it should therefore still be "up to
the Committee of Ministers to identify, requestggest, secure and monitor the measures
which appear to be necessary” (Lukenda v Slove2(85, Partly dissenting opinion judge

Zagrebelsky). Against this criticism, the Court loasseveral occasions stated that,

"This adjudicative approach is however pursued walhe respect for the

Convention organs’ respective functions: it fatithhe Committee of Ministers to

evaluate the implementation of individual and gahereasures under Article 46
(2) of the Convention” (Olaru and Others v Moldo2809, para 50, Greens and
M.T. v United Kingdom, 2010, para 107, Suljagic wsBia and Herzegovina,

2009, para 61).

In Yuriy Ivanov Nikolayevich v Ukrain@009), the Ukrainian government objected to the u
of the PJP, and "suggested that the applicatiosuoh a procedure in the present case would
amount to the performance of supervisory functidms the Court” (Yuriy Ivanov
Nikolayevich v Ukraine, 2009, para 77). In line kvihe argument from judge Zagrebelsky,
the Government claimed that the application of phecedure interfered with the different
responsibilities of the Convention-organs, whichs Headitionally implied that after the
finding of a violation it falls to the respondenates, subject to supervision by the CoM, to

find the appropriate measures to deal with theatioir™.

% As noted, the judgements are referred to in papigs. However, any dissenting or concurring opisibom

the judges of the Court are included at the ertti®judgements and are without page number or pavhs.

% For Government’s submissions in other judgemesats,Hutten-Czapska v Poland, 2006, para 227-228,
Burdov (No2) v Russia, 2009, para 124, Greens and ¥United Kingdom, 2010, para 62, Rumpf v Gergan
2010, para 58, Suljagic v Bosnia and Herzegovif@92para 59. In these judgements the Governméaitsed
that the case did not represent a structural pmelie Maria Atanasiu and Others v Romania, 2016a A88-

206 and Olaru and Others v Moldova, 2009, para8ihd Governments acknowledged the systemic problem
and expressed willingness to let the case be dufojethe Pilot Judgement Procedure.
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However, the Court has in all these judgementsett@gainst these objections and held that
this procedure is not interfering with its and ethestitutions’ role in the Convention-system.

And, more importantly, the Court has continued &valop and expand the procedure to
include concretizations and time limits in the @time part. For instance in the judgement

where the Ukrainian Government objected to theafiske procedure, the Court held:

“Contrary to the Government's submissions, theiegipbn of the pilot-judgment
procedure in the present case does not run cotmtire division of functions
between the Convention institutions. Although it f&r the Committee of
Ministers to supervise the implementation of measuwtesigned to satisfy the
respondent State's obligations under Article 4thefConvention, it is the Court's
task, as defined by Article 19 of the Conventian;gnsure the observance of the
engagements undertaken by the High ContractingeBart the Convention and
the Protocols theretadnd this task is not necessarily best achievedepgating
the same findings in large series of cases (...)Toerein view of the recurrent
problems with which the Court is dealing in the qmet casgit is within its
competence to apply the pilot-judgment procedureorder to induce the
respondent State to resolve large numbers of iddali cases arising from the
same structural problem at domestic level (Yurigniov Nikolayevich v Ukraine,

2009, para 82, my italics).

Using its inherent powers to decide on its jurigdit, and with clear reference to the broad
“doctrines” identified in Chapter 3 of the “objesmid purpose” of the Convention and that the
Convention needs to be “practical and effective& Court concludes that this approach is
well within its competence, in light of the Courttask as defined by Article 19 of the

Convention, or its “object and purpose”, and irhtigf the structural problems the Court is
facing. With regard to the established “practicall &ffective” principle, the Court has in

several of the judgements relied on this princighel highlighted the pressing number of
similar judgements pending before the Court, and libe case overload threatens the
effectiveness of the system as a whole. With reg@aitthe number of repetitive applications,

the Court has then stated in several of the judgé&n#hat:

“This is not only an aggravating factor as regaras State's responsibility under

the Convention for an existing or past state oiesf but also represents a threat
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to the future effectiveness of the Convention naethy” (Maria Atanasiu and
others v Romania, 2010, para 217, Suljagic v BoanéHerzegovina, 2009, para
63, Scordino v ltaly, 2006, para 235, Greens and. M.United Kingdom, para
111, Broniowski v Poland, 2004, para 193).

As seen in the judgements, the Court has gone oexpand the procedure to include
concretizations and time limits. These featureshef PJP also have to be attributed to the
inherent powers of the Court, as the Recommendé&ioon the CoM merely invited the Court
to identify structural problems in its judgements Greens and M.T. v the United Kingdom
(2010), the Court went the furthest in specifyifgg tmeasures to be taken in domestic
legislation. The Court pointed in the judgementhte amount of similar applications before
the Court, and to clear precedents in its case(argens and M.T v The United Kingdom,
2010, para 111-113). Also in this judgement the r€oeminded the respondent state on
the "object and purpose” of the Convention system mcluded the same reasoning in its
judgement as the one cited above (Greens and MfiewJnited Kingdom, 2010, para 108).

Summarized, in establishing and further developivegapproach, findings from these
judgements suggest that the Court has to a gréatenelied on its inherent powers and
has brought attention to the broad principles distadxd in Article 1 in conjunction with
Article 46, as well as the broad principle estdidisin Article 19. Furthermore, where
the legal basis and applicability of the proceduas been challenged, the Court has,
nonetheless, declared its mandate and pursuegbphneazh.

4.2.9 Implementation of the judgements, a mixed pic  ture

Seen formally, the Convention-system is very ridid. alter the Convention or the rules of

the Court it would require unanimity among the Cacting States. Another option would be

to withdraw from the cooperation (Stone Sweet 206498). As pointed out in the theoretical

chapter, a more obvious and greater danger fort€aurgeneral, and transnational courts in
particular, exists in the fact that their judgensenbuld remain not respected, ignored or
misapplied by the institutions subject to them, deethe perception of courts as constrained
actors (Carrubba, Gabel and Hankla 2008: 435).
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The first Pilot JudgemenBroniowski v Poland2004), was taken to a successful conclusion
when new legislation was introduced and the pendasgs were settled (European Court of
Human Rights 2009: 2). A strike-out judgement tb&tryear ended the matter, where similar
applications could be resolved at domestic leveline with the principle of subsidiarity. An
applicant claimed that the compensation schemedunted afteBroniowski v Poland2004)

did not sufficiently protect his rights under ther@ention. However, the Court rejected this
claim in the admissibility decision, and expressatisfaction with the implementation of the
compensation schemes established &teniowski v Poland2004). Consequently, this and

similar judgements were struck out of the list (ipHLeach et al. 2010: 51).

Whereas the Polish government was fully willingctwoperate in th&roniowski v Poland
(2004), inHutten-Czapska v Polan(006), the second Pilot Judgement delivered agains
Poland, the same state contested that a pilot guoeeshould be used at all. Also in this case,
the Polish government in the end brought their slagjon into conformity with the
Convention. Even if it took longer time thanBmoniowski v Poland2004), new legislation
was finally introduced and implemented, and similases before the ECtHR were struck out
of the list (Leach, Hardman and Stephenson 2018)}. 3fowever, as Buyse (2009: 13) argues,
one could question how willing a state is to compith the judgements when it concerns
issues with high political interests at stake. Agnped out, the violation found iklutten-
Czapska v Poland2006) originated in a political intended legigdat regulating rents on

properties.

Also afterLukenda v Slovenié2005), the Slovenian Government introduced negislation

as part of a reform package aimed at dealing vghstructural problem of lengthy delays of
legal proceedings. However, it is still not cledraether these changes at domestic level have
been sufficient to give effective protection indiwith the Court’s findings (Philip Leach et al.
2010: 87-91).

In Burdov (No2) v Russig2009) the case considered a wide-spread probidRussia of the
authorities’ failure to enforce domestic court gems. In the implementation process the
Russian authorities have showed willingness to dpmyth the judgement, and have
acknowledged the structural nature of the problerfact that the same Government rejected
when the case was selected for the Pilot JudgeRreedure (Burdov (No2) v Russia, 2009,
para 124). Furthermore, the Government have prowvgihg to pay compensation to
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individuals in similar situations, but the legisl&t progress has been more problematic as the
Government failed to introduce legislative propesalthin the time limit set by the ECtHR
(Philip Leach et al. 2010: 141, 168).

The caseGreens and M.T. v The United Kingdg@2010), in which the Court found a
violation of the right to vote for prisoners, theit made by Buyse (2009: 13) becomes more
evident. Whether prisoners should be granted tjiet to vote had already been dealt with
several times by the ECtHR. In particular, thisgechent was a follow-up dflirst v The
United Kingdom(2005) and the lack of changes in UK legislatiotraduced after this
judgement brought thousands of similar applicatithefore the ECtHR. The legislative
blanket ban on prisoners goes 140 years back ireldétoral law, and the judgement proved
to be controversial. With an overwhelming majoritiye UK Parliament voted in February
2011 to maintain the ban (Mail Online 2011a). Imtisalar the fact that the judgement from
the ECtHR required legislative changes caused coastsy. The Prime Minister, David
Cameron, commented he would rather pay compensatioprisoners whose right was
violated than to try to pass legislation that hadchance of getting through the Parliament
(Mail Online 2011b). Furthermore, Member of Parlearh and the Conservative Party,
Dominic Raab, stated in the debate that "It's tiweesend a very clear message: this House
will decide whether prisoners get to vote, thiss®will decide the laws of the land” (cited in
Mail Online 2011a). This judgement was arguablydtiengest Pilot Judgement issued by the
Court, where the Court held that the UK governntead to bring forward proposals within
six months as to how to change legislation so a®riog it into conformity with the
Convention and the principles established in tharCocase-law. As the Parliament voted to
maintain the blanket ban it becomes an urgent muegir the effectiveness of the procedure
to what extent the willingness and probability tha respondent states will comply with the

judgements is contingent on the policy issue desta

It is also impossible to neglect that the PJP masrged as a result of the pressing structural
problems facing the Court in terms of the applmatoverload. Erik Fribergh, the Court
registrar, expresses in relation to the originha procedure some pessimism with regard to
its effectiveness. According to him,

"the pilot judgement is an indication that the systdoesn’t work...the idea with

the whole system should be that the Court delioaes judgement and then that
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judgement should be properly enforced and exedoyeithe state and supervised
by the Committee of Ministers...” (Fribergh, citedmhilip Leach et al. 2010: 32).

In other words, he states the opinion that if thetesn would have worked the way it was
intended, the procedure would itself not have besgessary. The states should themselves, in
line with the principle of subsidiarity, resolveetlorigin of the violation, without the Court
having to require this explicit in the judgementis argument follows the same line as
expressed by judge Zagrebelsky in his dissentingiap in Lukenda v Sloveni@2005). He
brought up the fact that the problem of repetitargl systemic human rights violations has
been dealt with for many years already by the Ctid,supervisory institution, without too

much success:

"Would a judgement like the present one add angthinthe work of the Committee
of Ministers? Would it make it easier and more &ffee? My answer is obviously
not, and for that very reason this kind of judgetreuld ultimately run a real risk of
undermining the authority of the Court” (Lukend&hvenia, 2005, partly dissenting
opinion of judge Zagrebelsky).

The discussed judgemefreens and M.T v United Kingdo(2010) is illustrative in that
respect. The legislative denial to grant prisoribesright to vote was an issue already dealt
with by the Court in several judgements, among rsthe the mentionedHirst v United
Kingdom (2005), and caused controversy in the UK and implgation was, ultimately,

voted down by the Parliament.

However, as Buyse (2009: 10) indicates, the newagngh could also have a pedagogical
effect by increasing the awareness of the statbBgations under the Convention. The
judgements do not only indicate what is wrong, dsb make explicit to the respondent states
their obligations under the Convention, and ondbgect path to be taken by the states in
order to live up to their obligations. As pointedt,oseveral of the judgementsveled to
legislative changes and compliance from the statas] only future evidence of
implementation of and compliance with these andingnudgements will be able to give

clear answers to the effectiveness of the procedure
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4.3 A move towards constitutionalism? An answer to the research

guestion

The thesis sought to investigate whether the PJPthef ECtHR contributes to the
constitutionalisation of the human rights protectionder the Court’s jurisdiction. It was
pointed out that evaluating this phenomenon withenframework of constitutionalism could
serve usefully as an analytical device to undedstaoth developments of and limitations to
international law. In Chapter 2, | assembled a r@mal framework of constitutional
dimensions, where it was established that consfitatism entails that certain domains are
fenced off from majoritarian control, but that thetent and scope may vary. Thus, | viewed
constitutionalism as an analytical continuum, whigres stronger rooted to the extent that
certain domains are taken away from majoritariantrab and given protection as higher-
order norms. Consequently, the process of consfitalisation was viewed as the
institutionalisation of higher-order norms, to whidower-order norms must conform.
Furthermore, this process can take form both forraatl substantive, through the
institutionalisation of a formal institutional frawork at the international level, and
substantial through the institutionalisation anttearchment of fundamental human rights as
higher-order norms. The power-base of legal systeas conceptualized to be of a dual
nature. Since a court resolves disputes with retereto broad principles that demand
interpretation, application and concretizationsttevelopment can be driven by the Court.
On the other hand, its judgements’ political andietal impact can be obstructed by
compliance and implementation problems, since sodd not dispose of capabilities to
sanction or force compliance, and are dependenthencooperation from the institutions
subject to them to lend force to their decisions.

Chapter 3 was dedicated to the development of thevéhtion system. It was highlighted
how the developments in the 1970s and 1980s andhroiswsaw the legalisation of the
supervision system by gradually removing its pcditi elements. This development
culminated in Protocol No. 11 in 1998 which estsitdid the new Court and made acceptance
for individual application mandatory on the statésjs completing a fully judicial system.
Even when the aim of the protocol was to streamiivee Court’s operation, this could not
outweigh the effects of enlargements and individught to petition the Court directly.
Consequently, the Court has seen application figdexelop over the last decade, with which
it has been unable to cope. The majority of incamniadmissible applications have been
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repetitive applications that originated in struatuproblems, and in which precedent was
already established in the Court’s case-law. Glraptalso highlighted how the scope of the
substantial protection of the values embodied & gimgle Articles of the Convention has
been in gradual development, and new standards lese established in the Court’s case-
law throughout its continuous adjudication. Pritegpthat now are taken for granted to fall in
under the single Articles of the Convention oncd bha be established by the Court when
faced with concrete cases. With the PJP, the Gmuvtorders the states to pay close attention
to these established standards, and requires theectre this through legislative changes or

the setting up of effective domestic remedies.

4.3.1 Institutionalisation of the procedure

Against this background, the findings from the gs@l of the first docket of judgements
reveal that the ECtHR formally has taken a stepanstitutionalising the human rights
protection under its jurisdiction. By contrastinget Pilot Judgements with the Court’s
traditional approach, the thesis finds that the r€bas taken a fundamental new approach,
and that in establishing this procedure as an ajtide tool, this development has mainly

been driven forward by the Court.

That its judgements could have legislative implaat was established already in the Belgian
Linguistic Case in 1968. However, under the tradiél approach the Court recalled that it
had no jurisdiction to order the respondent staieshange or alter its legislation, or to make
any declaratory statements in its judgements. Timtd,the Pilot Judgements, the Court dealt
with applications exclusively on an individual lgsand it would fall to the discretion of the
states to find the appropriate measures to beecaaut at domestic level. The Court served
the function as a “last resort”, where individualsose rights had been violated could obtain
redress at the European level, and where monetanpensation was the normal redress to be
ordered (Sadurski 2009: 412). As seen in the aisaltree Court has now ordered the states to
alter legislation and to set up, through approprratasures, effective domestic remedies that
can secure the Convention rights not only for theliaant in the individual case, but for all

similar applicants and potential applicants.

It is evident from the analysis that the Court iasough its practice in the first docket of

judgements, formally institutionalised its competeno deal with cases in this manner. In
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Broniowski v Poland2004) the Court relied on the Resolution from@wM and invoked the

new interpretation of Article 46 in conjunction tviArticle 1. With the new interpretation, the
Court established that the finding of a violatioigmating in a structural problem imposed on
the states an obligation to deal with the strut¢tprablem, and secure the right not only for
the individual applicant, but for all other applts suffering from the structural problem that

led to a violation.

After establishing this new interpretation, the @€dwas gone on to give concretizations and
issue time-limits for the changes to be carried busubsequent judgements, it has relied on,
and referred extensively to the precedents sBtamiowski v Poland2004).

Through analysing the first docket of judgementerée is also evidence to suggest that the
Court has relied heavily on the broad “doctrinestablished earlier in its case-law in
establishing the approach. Repeatedly in its reagpnhe Court has brought attention to
the "object and purpose” of the Convention and thateds to be "practical and effective”,
and that it was unable to fulfil its objects eféintly until the Pilot Judgement Procedure, since
it had to repeat its findings in a vast numbernafividual cases, where clear precedent was
already established in its case-law. Accordinglighaut these principles established earlier in
the Court’'s case-law, this approach would arguadoly have been possible. The dissenting
opinions from judge Zagrebelsky and the governnobigctions have shown that there exists
dispute to whether the Court actually has, or ghdwdve, this competence. Nonetheless,
using its inherent powers to decide on its jurisdic the Court has held that the approach is
within its competence, with reference to its nevelpretation of Article 46, its “object and

purpose” and in order for the Convention to renfpnactical and effective”.

4.3.2 Higher-order norms, common European standards , and the Court
as a “negative legislator”

The political consequences of this developmenthas whereas the Court earlier addressed
human rights issues exclusively on an individuaifat now makes clear, ordering a direct
legal obligation, that the Contracting States hvensure that their domestic practices are in
conformity with the Convention and the principlegablished in the Court’s case-law. As
seen in the analysis, the Court has pointed dyreaitlconcrete legislation or acts, and/or

ordered the states to set up effective domestiedes that have to be in conformity with the
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principles of the Convention and the standardsbésteed in the Court’s case-law, and the
Court has done this in the formal binding part. hthe responsibility to ensure this is
located at domestic level, but the common standardsset by the ECtHR in its case-law,

which have, as shown in Chapter 3, been subjexiritinuous development.

Where found to be necessary, the Court has gon® a@oncretize what these legislative
changes or domestic remedies should include, andhiae clear that they must be taken
with respect to all individuals suffering from tlsé&ructural problem. By that the Court is
significantly narrowing the “margin of appreciatiofor the respondent states to find the
appropriate ways to deal with the structural problevealed. The Court has established that
for the states to fulfil their obligations, this yneequire the revision of legislation, and/or to
establish effective domestic remedies that sechee right for all applicants. Thus, by
performing this function, the Court clearly expresso a greater extent, more directing, and
more legally binding than before, that the prineglof the Convention and the principles
established in its case-law must be treated asshigider norms, to which the respondent
states’ domestic practices must conform. By repiateeferring to the Convention and its
own case-law in the formal binding parts of thegewhent, the Court expresses that the
“margin of appreciation” on behalf of the statesordy so wide as to find the appropriate
ways to bring their practices into conformity withe Convention within the standards the
Court has established and developed through itsneeous adjudication. Thus, the standards
established by the Court in its case-law must lganded as minimum standards which are
common to all the Contracting States, and the Coukers the governments to pay attention

to these standards, as they have been develojitsccase-law.

As seen in the analysis, the Court has on sevecalsions held that an important goal of the
procedure is to “implement the principle of subsidy”, so that individuals whose right has
been violated can obtain redress for the violati@ndomestic level within reasonable time.
According to this goal, domestic legislation and ttomestic remedies needed to secure the
rights, must, from the Court’s viewpoint, live up the standards established in its case-law
and must, consequently, be regarded as higher-oatens. The logic behind this is that if
this will not be the case, the Court has made ¢lesrit has no other option than to repeat the
findings in all individual applications at Europetevel. Where the Court has established
standards in its case-law as common European mimigtandards under the Convention, it

has to stick with these in its adjudication.
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4.3.3 The effectiveness of the procedure

The power-base of legal systems was conceptuaicséeé of a “dual nature”. In the formal
institutionalisation of the procedure, the analyiswed that the Court has played an active
role when establishing the procedure and furthereld@ing it. On the other hand, the
effectiveness of the procedure is dependent oneittent to which the respondent states
respect and implement the Court’'s decisions. Aseptualised in the theoretical part, in
order for constitutionalism to be “deeply rootedind for its practical and political
consequences, it is also necessary to take intauatche effectiveness and authority these
higher-order norms will be able to obtain from tinstitutions whose responsibility is to
implement and put the judgements into effect. lmeotvords, the success of the procedure is
to a large extent dependent on whether the inertes from the ECtHR will be considered
legitimate by the domestic authorities that havertplement the judgements. This was dealt

with in the last section of the analysis.

Due to the recentness of the procedure, and theetimumber of judgements delivered, it is
too early to give any clear answers to the effectass of the procedure, and the experiences
from the first judgements give a mixed picture. Yhan, however, give some indications, but

would need to be more systematically investigatedter studies.

The reactions from the Polish government in th& fivo Pilot Judgements could indicate that
the willingness of the respondent states to codperauld be continent on the policy issue at
stake. Whereas the Polish government recognizedsybtemic problem irBroniowski v

Poland (2004), inHutten-Czapska v Polan(2006) the same Government disputed that the

procedure should be used at all.

The reactions from the UK government after the grdgntGreens and M.T v the United
Kingdom(2010) clearly highlights the difficulties a traradional court can face if met with
the perception that it has intervened to heavilynatters seen as part of the national, political
domain. In this case, the European Court’'s judgéneaused great controversy and
implementation was voted down by the UK Parliam@stseen through the statements of the
Court registrar, Erik Friberg, and judge Zagrebglske future effectiveness of the procedure
could also be questioned due to the fact that thegolure has emerged as a result of that the

system is not working, and facing pressing stratproblems. As Buyse (2009: 8) indicates,
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there is a danger that the procedure could becameterproductive. If the respondent states
regard the Court’'s judgements to interfere too lyan the legislative domain, do not

implement the Court’s judgement, or do not stickthe time limits the Court sets, its

authority is explicitly challenged. It is still darto evaluate the real effectiveness of the
procedure, but the experiences from the first jutg@s indicate the constrained environment,
in which the Court operates. On the one hand itsda is to secure to everyone under its
jurisdiction the rights embodied in the Conventamd according to the principles established

in its case-law. On the other hand it is highly eleghent on the cooperation of the respondent

states for its success.
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5.0 Concluding remarks

The starting point for this thesis was to investga recent institutional development of the
European Court of Human Rights, established as’tlo¢ Judgement Procedure. As pointed
out, the Convention system has been described esmibst successful experiment in
transnational, judicial protection of human rights the world, but its effectiveness is
challenged due to the rising application figures ldst decades. Against this background, the
thesis sought to investigate whether the Pilot dodent Procedure contributes to the
constitutionalisation of the European Conventiostay. As seen in the previous section, the
thesis concludes that the Pilot Judgement Procethae formally contributed to the
constitutionalising of the human rights protectiorder the Court’s jurisdiction, but, based on
the experiences from the first docket of judgemerntsere exists uncertainty to its
effectiveness. Furthermore, the findings from thests hold that this development has been

mainly driven forward by the Court itself. To sum fuiom the previous section this is due to:

- The new interpretation of Article 46 establishihg new legal obligation this imposes.

- The further development and expansion of the pnaeedb include concretisations
and time-limits.

- The Court has established all these features tithé its competence under this new
approach.

- The Court’s reasoning, reliance on, and interpiatatf the broad “doctrines” .

- The questions surrounding the legal basis of tbequture.
Summarized, the procedure has enhanced the Coart&itutional role since:

- The Court may now addresses the cases on a gerahads than individual, basis,
ordering the states to take measures to securggtit€for everyone whose rights have
been denied due to a structural problem.

- It follows a direct, formally binding legal obligah to ensure compliance on a general
basis, and that this may include revision of legish if necessary, and/or the setting
up of effective domestic remedies.

- The domestic remedies or legislative changes mastinb conformity with the
Convention and the principles established in tharCocase-law, and the Court has

on several occasions concretised the measures ttakem in that respect, thus
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significantly narrowing the “margin of appreciatioan part of the states and to a
greater extent establishing the principles of tleav@ntion and the Court’s case-law

as higher-order norms.

5.1 Further research

In light of these findings, future research shouidestigate its effectiveness more

systematically, namely the extent to which the oeslent states implement and comply with
the judgements. Furthermore, in light of the comgelsed “dual nature” of legal systems’

power-base, and in light of the perception of couas constrained actors, it should be
systematically investigated whether, or to whateekt implementation and compliance is
contingent on the salience of the policy issuesstake. The experience from the first
judgements could suggest this, but it would nedaetonore systematically investigated as the

number of judgements increases.

The thesis also indicated, based on this first dbok judgements, that there could be a lack
of consistency in the approach, or a wide discrnetio part of the Court in the way to apply it.
In two judgements that shared the essential femfiorea case suitable for the PJP, the Court
chose not to order general measures in the juddgemet gave no indications to why, even
when these judgements were dealt with ateyniowski v Poland2004). Furthermore, the
Court has applied the procedure differently in etéiht cases, also where it has ordered
general measures to be carried out, sometimes grettsing the measures that need to be
taken, and sometimes by issuing time-limits angbiting similar applications on hold. As
seen in the analysis, the Court sought to formdhse by adding a new “Rule 61" of the
“Rules of the Court”, but this did not bring mudartfication. Given this discretion on part of
the Court, it should be more thoroughly investigateow and when the Court selects
applications to be treated under the new procedigkowing the same logic, coming studies
should also investigate when, and contingent orchvfactors, the Court chooses the different

lines.
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